
 

Международная научно-практическая конференция «Актуальные 

вопросы общего, европейского и российского договорного права» 

 15 апреля в рамках Дней науки МГИМО под руководством заместителя 

директора Международного института управления по научной работе Ю.А. 

Карауловой состоялась международная научно-практическая конференция на 

английском языке по вопросам договорного права «Current Issues in Common, 

Civil and Russian Contract Law» («Актуальные вопросы общего, европейского 

и российского договорного права»), в которой приняли участие бакалавры и 

магистранты Международного института управления, студенты программ 

бакалавриата Сеанс По (Франция) и представители других юридических 

вузов Москвы. В своих выступлениях участники конференции рассматривали 

вопросы частного права в контексте сравнительно-правового анализа, уделяя 

особое внимание различным видам договоров, существующим в системах 

общего, российского и европейского права, а также соответствующей 

судебной и арбитражной практике. Ниже публикуются материалы 

выступлений отдельных участников конференции, посвященные анализу 

договора залога в английском праве, понятию «возражения по договору», 

существующему в правовых системах Франции и Великобритании, а также 

концепции договора авторского заказа в соответствии с российским 

законодательством, регулирующим вопросы защиты интеллектуальной 

собственности.   

Ключевые слова: договор, частное право, правовая компаративистика, 

общее право, европейское право, российское право, гражданский кодекс, 

договор залога, возражение по договору, договор авторского заказа 

 

International Scientific Conference on Current Issues in Common, Civil and 

Russian Contract Law held at MGIMO University 



 

The International Scientific Conference on Current Issues in Common, Civil and 

Russian Contract Law was held April 15, 2016 at MGIMO University under the 

guidance of Julia Karaulova, PhD (Law), deputy director of the International 

Institute of Administration. The Conference focused on private law issues in the 

context of law comparative analysis placing special emphasis on various types of 

contracts available at civil law and common law systems, including inter alia, the 

related judicial and arbitration practices. The articles given below cover the nature 

and scope of pledge agreement under English law, defenses to contracts existing in 

civil law and common law systems, the concept of “work for hire agreement” 

under the Russian Civil Code, and some others. 

Key words: contract, private law, law comparative analysis, common law, civil 

law, Russian law, civil code, pledge contract, defenses to contract, work for hire 

agreement.  
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Правовая природа, виды и содержание договора залога в английском 

праве 

В статье рассматриваются правовая природа договора залога по 

английскому праву, его виды и содержание существенных условий, а также 

различные обеспечительные права, возникающие по такому договору при 

заключении сделок кредитования. Кроме того, в статье содержится анализ 

структуры типового договора залога по английскому праву, а также 

статей, предусматривающих установление права залога, обращение 

взыскания на заложенное имущество и прекращение права залога. 
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Nature, Types and Scope of Pledge Agreement in English Law 

Abstract 

 The article covers the nature and scope of a pledge contract being an 

integral part of loan documents to be prepared by the lender and the borrower in 

order to secure the repayment of loans. The article identifies the variety of security 

interests existing under applicable English law which give rise to different types of 

a pledge contract whereby pledge can be created over the rights, securities, 

movable and immovable property of the pledgor. The article also focuses on the 

typical structure of a pledge agreement outlining three essential blocks that govern 

the main stages of the collateral cycle, including without limitation, the 

establishment, enforcement and termination of security interest.  

 Key words: pledge, pledged property, pledgee, pledgor, establishment of 

pledge, levy of execution, release, clause. 

 

Nature, Types and Scope of Pledge Agreement in English Law 

 Nature and Types of Pledge Contract in English Law 

 Currently in both established and emerging economies pledge contracts are 

widely used as security in finance transactions allowing lenders to obtain firm 



guarantees for the repayment of debts. Thus, in the course of business practices 

over recent decades the pledge agreement has elaborated a number of general 

indicia which will be focused on in this article. 

 The composition of loan documents required for lending facilities 

agreements includes inter alia a loan agreement per se, a pledge and (or) mortgage 

agreement, security (collateral) agreement, bank guarantee, assignment agreement 

(by English law), and any other documents as may be requested by creditors for the 

purposes of a transaction. 

 “Under English law a pledge is effectively the delivery of possession of an 

asset by one party (the pledgor) to the creditor (the pledgee) by way of security but 

with ownership of the asset remaining with the pledgor. Furthermore, delivery of 

the asset in question may be actual or constructive – e.g. handing over the keys to a 

warehouse where the pledged goods are located. Under the common law of 

England and Wales, the creditor (or pledgee) can sell the pledged asset if the 

pledgor defaults on making payment, provided the pledgee gives due notice to the 

pledgor. As the length of notice will depend on the circumstances prevailing at the 

relevant time it is advisable that the pledgor and the pledgee enter into a letter of 

pledge or memorandum of deposit setting out the pledgee’s rights in respect of the 

pledged assets and dealing in particular with the length of notice to be given by the 

pledgee. Similarly, in the context of a pledge of shares, a share pledge agreement is 

usually executed between the registered owner of the pledged shares (the pledgor) 

and the individual or legal entity in whose favour the pledge is executed (the 

pledgee)” [10] 

  Thus, the types of pledge permitted under English law include the pledge of 

movables; pledge of immovables (mortgage); pledge of rights; pledge of securities; 

pledge of a bank account; pledge of revenues, and some others. For the purposes of 

a pledge agreement, the variety of pledge created over the property of a borrower 

under English law can be reflected in such contracts as a pledge agreement over 



rights, deed of assignment as to the pledged rights, pledge agreement over movable 

property, or pledge agreement over immovable property (mortgage agreement).[9] 

 Structure of Pledge Agreement 

 The basic structure of a pledge agreement comprises three parts being 

similar to the components incorporated into any contract under English law, i.e. 

“Introductory Part”, “Essentials and Boilerplate Clauses”, and “Signatures Block”.  

Apart from a common introductory part, the core clauses of the pledge agreement 

include the “Definitions and Interpretation”, and three essential blocks of legal 

matters such as creating a pledge, levying execution upon the pledge property in 

the event of default, and releasing from pledge. [6] The essential terms of the 

pledge contract can also include the representations and warranties of the pledgor 

as to good title; good standing; no encumbrance, or dispute, or litigation, or 

contravention; validity; authorizations, etc; undertakings of the pledgor; 

responsibility of the pledgor for the breach of the agreement. The attachments to 

this type of contract usually involve the list of the pledged property together with 

the copy of a facility agreement, the form of a notice of execution, and some others 

as the case may be. 

 General Terms and Conditions of Pledge 

 The provisions governing the general terms and conditions of pledge in the 

pledge agreement commonly focus on precise matters underlying for the 

transaction. Such matters cover the establishment of the pledge, value and location 

of the pledged property, secured and irrevocable obligations, possession and 

control of the pledged property. Let’s give the brief description of each of them.[4]  

 The clauses regulating the establishment of the pledge include the following: 

 (a) the provision indicating the purpose of the agreement (e.g. “This 

Agreement is made for the benefit of the Pledgee to secure the complete payment 

and performance by the Borrower and/or the Pledgor when due”); 



 (b) the stipulation reflecting the intentions of the contractors under the 

contract (e.g. “The Pledgor hereby pledges all the Pledged Property to the Pledgee 

for the duration of the Security Period”); 

 (c) the provision clarifying the procedure for the pledge establishment, 

including but limited to: 

- the date on which the pledged property is pledged; 

- the document describing the pledged property (e.g. schedule to a contract); 

- the value of each item of the pledged property; 

- location of the pledged property whether it shall be kept with the pledgee or the 

pledgor (e.g. “The Pledged Property shall be deemed to be located and being kept 

with the Pledgor”). 

 The value and location of the pledge property is another important clause 

providing that: (a) the pledged property should be valued in a predetermined 

amount; (b) the value of the pledged property may change; (c) the pledged property 

must secure the full amount of the secured obligations; (d) upon levy of execution 

of the pledged property the pledgee may receive the full amount of the secured 

obligations out of the proceeds gained as a result of the collateral realization at 

public auction which amount should not be limited to the stated value of the 

pledged property; (e) the pledged property should be located and kept with the 

pledgor unless the parties otherwise agree. [7] 

 Subject to the pledge agreement under English law, the concept of secured 

obligations includes all the monetary obligations (whether actual or contingent and 

whether past, present or future) of the borrower under the facility agreement, 

including inter alia: 

- the loans borrowed by the borrower; 

- all or any part of commitment fee, or administration fee, or arrangement fee; 



- any break or mandatory costs as may be required under the facility agreement; 

- all interest accruing on the outstanding loan and/ or default interest; 

- any gross-up, any principal, or interest, or other amount due under the facility 

agreement or any other amounts due to the facility agreement. [1] 

 Of note that the clause describing secured obligations of the borrower can 

provide for the provision stating that the pledge created by the agreement of 

pertinence should secure monetary claims of the pledgee, which the pledgee may 

have against the borrower and/or the pledgor.[8] 

 The clause focusing on irrevocable obligations states that the pledge of the 

pledged property and the obligations of the pledgor under the agreement at issue 

are irrevocable and remain in full force and effect without regard to any of the 

events that may include: 

(a) any amendment of the facility agreement or any other finance document 

or any waiver, consent or other action or inaction regarding any of them; 

(b) any furnishing of any additional security to or for the benefit of the 

pledgee;  

(c) any invalidity, irregularity or unenforceability of any part of the secured 

obligations or of any security for the secured obligations; 

(d) any reorganization of the pledgor; and any liquidation or insolvency 

(bankruptcy) of the pledgor. 

 The matters related to the possession and control of the pledged property are 

commonly treated in the pledge contract in the eyes of English law, and are 

reflected in the provisions specifying that the pledgor retains possession of the 

pledged property and may use, and exercise other rights with respect to such 

pledged property. In the event of default all proceeds of whatever nature payable to 

the pledgor in respect of the pledged property should be paid to the pledgee for 



discharge of the secured obligations and the pledgor may not use the pledged 

property without the prior written consent of the pledge. It is expressly stipulated 

that the pledgor is not entitled without prior written consent of the pledgee to sell, 

assign, transfer or subsequently pledge the pledged property.[5] 

 Levy of execution upon the pledged property constitutes the second block of 

issues that are typically fixed in the pledge contract and may have material effect 

on finance transactions. The procedures for the realization of the borrower’s 

pledged property are triggered by an event of default upon the occurrence of which 

the pledge has become entitled to levy execution upon the pledged property of the 

borrower (the pledgor) whereby all the pledgee’s claims against the pledgor may 

be satisfied by means of the sale of the pledged property at public auction to be 

held in compliance with the manner provided by the pledge contract. Therefore, 

the section of the pledge agreement termed as “levy of execution upon the pledged 

property” normally involves the provisions regulating (a) the notice of execution to 

be given by the pledge to the pledgor within specific period of time; (b) manner in 

which the auction should be organized subject to applicable law; (c) determination 

of the starting sale price; (d) compensation of all reasonable costs and expenses 

incurred by the pledge in the course of organizing and holding such public auction; 

(e) payment of proceeds gained as a result of the sale of the pledged property, (f) 

termination of the enforcement procedure, and some others.[4] 

 The pledge contract can mutatis mutandis contemplate further undertakings 

of the pledgor in addition to those stipulated in the clause “Representations and 

Warranties”. These undertakings relate to the record of pledge and its registration 

with the relevant authority if required by applicable law (e.g. “The Pledgor shall 

establish and at all times maintain at its own cost and expense a record of pledges, 

in such form as may be required from time to time under Applicable Law, or if no 

such form is specified under Applicable Law in the form accepted by the Pledgor 

according to its internal rules and regulations”); the preservation of pledge (e.g. 

“The Pledgor shall at its own expense properly and timely do all things, take all 



such action and execute all such other documents and instruments as may be 

reasonably requested by the Pledgee from time to time to the extent they are 

required by Applicable Law in order to perfect, protect or preserve the rights and 

powers granted to the Pledgee in this Agreement, or for the purpose of enforcing 

the Pledgee’s rights under or in connection with this Agreement”), and finally, the 

insurance of the pledged property (e.g. The Pledgor shall maintain insurance of the 

Pledged Property in accordance with the Facility Agreement).[2] 

 Release from pledge is the final (third) stage described by the pledge 

contract. It is the stage at which pledge ceases to exist, subject to the unconditional 

and final discharge of all the secured obligations, and thus, the pledge agreement is 

terminated. It should be provided by the relevant section of the contract that in the 

event of release, the pledgee must notify the pledgor of the termination of the 

pledge under the specific agreement and upon the pledgor’s request, should 

undertake such actions and execute such documents as may be required by 

applicable Law to evidence and effect termination of the agreement and the pledge 

created hereby and to effect the release of the pledged property. If the pledgee 

incurs costs or is required to pay duties and fees (as the case may be), in 

connection with the fulfillment of its obligation, established in the contract, unless 

otherwise provided for by Applicable Law, then the pledgor should bear all costs 

and expenses or pay the duties and fees itself or (upon agreement with the pledgee) 

reimburse the pledgee upon demand all such expenses, costs, amounts, duties and 

fees.[9] 

 To summarize, it should be stated that as an integral part of loan documents 

which are prepared by the bank and the borrower for the purpose of securing loans, 

the pledge contract reflects the variety of security interests that can be created over 

the assets under English applicable law. Moreover, the key sections incorporated in 

the body of the document in question govern three main stages of the collateral 

cycle, including, inter alia, establishment of the pledge, enforcement in the event 

of default, and finally, release from pledge.  
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Возражения по договору в английском и французском законодательстве 

 В статье содержится сравнительно-правовой анализ понятия 

«возражение по договору» в рамках английской и французской правовых 

систем с учетом правоприменительной практики и конкретных 

прецедентов. В результате исследования автор приходит к выводу о том, 



что, несмотря на различные правовые подходы, существующие в общем и 

гражданском праве, целью возражений по договору является обеспечение 

защиты свободного волеизъявления контрагентов и сохранение 

обязательной и исковой силы самого договора. 

Ключевые слова: возражение по договору, договор, английское права, 
французское право, гражданский кодекс 
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“Defenses to Contract in English and French law” 

Abstract 

 In her article, the author focuses on similarities and distinctions existing as 

to the concept of “defense to contract” in French and English legal systems. The 

author considers specific cases and law application practices demonstrating key 

features of defenses to contracts in common and civil law. The author concludes 

that, irrespective of different judicial approaches to this concept in the UK and 

France, defenses to a contract are designed for the same purpose, i.e. to protect 

free will of parties entering into a contract, and to preserve the contract’s binding 

nature.  

Key words: defense, contract, court, English Law, French Law, Civil Code. 

As traditionally defined, a contract is formed when two wills meet, and a 

contract, when formed, becomes a law for the parties to the contract. In order to 

ensure the equity of the contract, the enlightened and sincere consent of all the 

parties is required. Therefore, defenses exist to protect the consent of the parties, to 

prevent one party from dominating the other in the undue manner. The comparison 

of French and English systems reveals slightly different conceptions of the consent 

and the limits which exist between convincing and coercing or abusing. Comparing 



the two systems is even more relevant since the last February’s reform of the 

contracts law in France. 

Three defenses exist in the Civil Code: mistake, willful misrepresentation 

and violence. The mistake, as defined in articles 1132 to 1136, must be material 

and about essential qualities of the goods or the service; it can be on minor details 

if one of the parties explicitly mentioned them as important. The mistake on the 

price is not a defense.[1] As in English law, a person should not be allowed to 

benefit from his ignorance. The mistake must be excusable. The articles 1137 to 

1139 define the willful misrepresentation as a maneuver to get the other party’s 

consent. Silence can lead to willful misrepresentation, the seller has the obligation 

of information toward the customer. It must be proven by the plaintiff.[2] A 

mistake resulting from willful misrepresentation always makes the contract 

voidable, even if the mistake is on the price or a minor detail. The last defense is 

the violence, presented in articles 1140 to 1143. It is really similar to duress, but 

makes the contract voidable only, even if there is physical violence. Violence is 

also a defense when it threatens the family of the party. The contract becomes 

voidable when the violence is illegitimate, decisive and comes from a natural 

person. For instance, the respect for the parents is not a form of violence. 

Economic violence is now recognized in the Civil Code – which led to ban 

prostitution in France in April. Finally, and contrary to English law, 

unconscionability is not a defense, but abusive clauses in adhesion contracts are 

void - « réputées non écrites » - and cannot be enforced, but do not make the entire 

contract void, as described in the article 1171.[4] 

Historically in the 1804 the defenses were recognized under strict criteria, 

corresponding to the doctrine of these times, when a contract was considered to be 

formed by two equal parties, equally capable. Nevertheless the judges, since1804, 

tended to widen the application of these defenses, especially in order to protect 

non-professional parties against professionals, as in Baldus or Poussin cases, these 

two cases opposing particulars to art professionals who tried to undervalue works 



of art to purchase them at a low price.[8],[9]. This evolution can be seen as 

positive, but leads to the question of the juridical security: if a contract can be 

declared void if the judge finds it unfair to a party, there is no actual freedom to 

contract. Hence the question is to know how the two systems arbitrated between 

juridical security and protection of consent. 

 On the one hand, the use of defenses places fairness of the contract above 

the absolute juridical security (I); but on the other hand, this practice supports the 

contract. 

Defenses appear as a threat to juridical security, as they theoretically allow 

the judge to break a contract if a party recalls his consent. There is no absolute 

freedom to contract, to get someone else’s consent. In both English and French 

systems, defenses create some limits to the method which can be used to obtain 

one’s consent. These limits are obvious for some, but for instance, the information 

obligation of a professional seller to the purchaser is a restriction of the seller’s 

freedom to sell his goods. The defenses constitute legal artefacts allowing the 

judge to act as if the contract had never existed and this feature could lead to 

serious abuses if it were not executed properly. This desire to allow the parties to 

rescind a contract when they feel swindled comes from the idea that a party can 

take advantage of his (her) knowledge or strength, and that the legal system should 

bring back fairness to the contract.  

Allowing the judge to break a contract thanks to the defenses is quite 

surprising from the legislators of France’s 19th century. At this time, the lawmaker 

is often suspicious towards the judge and tends to give him as little power as 

possible. This is partially why the French judge can only rescind a contract, and 

not amend it in any way. The English judge has even less power, as a contract 

formed under mistake, fraud, mental duress, undue influence, or unconscionability 

is only voidable and not void.  



The three types of French defenses are explicit about their objective: they 

aim at protecting the weakest party to a contract, the one who could not defend 

himself or was abused by maneuvers. This is also why some people lose their 

enjoyment capacity for some contracts, as doctors, lawyers or therapists. The 

recognition by the reform of the economic violence is a huge breakthrough, 

especially because it has led to the ban of prostitution, recognizing it as a form of 

rape with the use of economical violence to get the prostitute’s consent. But this 

protection of the weakest population could actually prevent people from forming 

contract, as this last could be declared void by a judge in the event of disagreement 

upon the conclusion. The contract then loses its force and its first principle of being 

absolutely binding upon the parties.  

 This may appear as a problem in a society where lots of social interactions 

consist of contracts, from the simple purchase at a grocery store to a working 

contract or a technical distribution contract. If the parties could break a contract 

easily, it would lose its purpose. This is why defenses are taken into account under 

strict conditions and cannot lead to any form of punitive damages. But defenses are 

not an impediment to juridical security for another reason. 

 Defenses actually reinforce the contracts, as they guarantee the full consent 

of the parties, who will, on the face of things, fulfill their obligations bona fide – or 

we can at least hope for it. The parties to the contract can be sure, in a valid 

contract, that their views on the substance of the contract are the same, and their 

partner share their view to a certain extent. Defenses permit to remove massive 

uncertainties of the contract and ensure a better harmony between the parties. The 

parties can foresee where they are heading to, and cannot be forced, by force or by 

ruse, into contracting to something they do not want. The contract, due to the 

defenses, becomes thus a fair “little law” to the parties, and all the valid contracts 

become stronger and more easily enforceable, as a result of a free decision of the 

parties.  



 The English and French systems have different approaches to the subject, 

English law making the contract voidable and thus authorizing a party to rescind it, 

and French law breaking the contract unless it is confirmed by a party. They also 

have different definitions of defenses, the French willful misrepresentation 

corresponds more or less to fraud and undue influence – noting that undue 

influence is in French law limited to the loss of capacity of enjoyment by some 

professions. [7] 

 As a sum of all the above mentioned, we can bring this paper to a close by 

affirming that defenses in French and English laws, in spite of their differences in 

definitions and sanctions, pursue the exact same objective which is to protect all 

the parties of dishonest methods of convincing and strengthen the obligatory force 

of the contracts. 
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Договор авторского заказа по Гражданскому кодексу Российской 

Федерации 



Данная статья посвящена договору авторского заказа в российском 

законодательстве, его составляющим, а также преимуществам заключения 

такого договора автором и заказчиком. В статье рассматриваются общие 

положения данного договора, ответственность и обязательства сторон по 

договору авторского заказа, равно как и право автора на отчуждение 

оригинала произведения. В качестве вывода приводятся положительные и 

отрицательные аспекты такого договора.  

Ключевые слова: договор авторского заказа, автор, заказчик, 

отчуждение оригинала, право доступа, материальная форма. 
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Work for Hire Agreement under Russian Civil Code 

Abstract 

The article covers a work for hire agreement available at Russian law, its 

composition and benefits granted to parties to this contract under Russian 

intellectual property legislation. The author focuses on the general contractual 

provisions, liabilities and responsibility of the parties, along with the alienation of 

an original work by the author. In conclusion, the article outlines pros and cons of 

the contract at issue. 

Key words: work for hire agreement, author, customer, alienation, right to 

access, tangible form. 

 

 In recent years, in the RF there has been an increasing interest in intellectual 

property and its regulations affected by recent amendments made to Russian 

intellectual property legislation and legal relationships between the author of the 

work and his (her) customer. A work for hire agreement is a part and parcel of 

these relationships. [4] 



A work for hire agreement is one of the most common mechanisms used by 

the authors to protect their authorship and the content of the work. But this 

agreement is a   novelty for Russian intellectual property law.[5] Recent 

developments in the Russian Civil Code and especially in Part IV, the so-called 

“intellectual part of the Civil Code”, have made the work for hire agreement one of 

the most topical issues in the area of Russian copyright. 

 The aim of this paper is to examine the nature and scope of the work for hire 

agreement, its effective term, liabilities arising under this agreement, alienation of 

an original work and exclusive right in a work and the right to access, analyze all 

pros and cons of the work for hire agreement both for the author and the customer 

of the work.[2]  

 Article 1288 of  the Russian Civil Code defines the work for hire agreement 

as follows: “One party (the author) undertakes to create upon instruction by the 

other party (the customer) any scientific, literary or artistic work fixed in any 

tangible or any other form as provided by such contract”. Also it’s important to 

state that such work, when fixed in a tangible, shall be transferred to the ownership 

of the customer, unless the parties agree to transfer the work to the temporary 

possession of the customer.[8] 

Time periods 

The principal object of the work for hire agreement is to transfer a work to the 

customer within the time period fixed by the contract. Therefore, if there is no 

fixed time period in the contract it will be deemed non-concluded. If the author 

understands, that (s)he won't be able to perform his(her) obligations timely and 

duly, (s)he may apply for an extensive time period that is called “more extensive 

grace period”.[1] Such period will not be more than a quarter of the original term. 

Upon the expiry of the grace period granted to the author the customer will be 

entitled to unilaterally withdraw from the work for hire agreement.[8] 

Liabilities under work for hire agreement 

The author’s liability is limited to the sum of the actual damages caused to the 

other party, unless a smaller sum of the author's liability is set by the contract. 



In the event of a default or the improper performance of a contract, the author 

should compensate to the customer the advance payment and also pay a forfeit 

money amount. It is obvious that the liabilities of parties to a work for hire 

agreement differ: author’s liability is limited by the sum of the actual damage, 

while the author is held fully liable.[3] 

Alienation of Original Work and Exclusive Right in a Work 

Where alienation is effected by the author of an original work (manuscript, 

original work of painting, sculpture etc.), the author will retain his (her) exclusive 

right to such work, unless otherwise stipulated by the contract. If the exclusive 

right to the work has not been transferred to the acquirer of the original thereof, 

then the acquirer may, without the author's consent and paying any royalties, take 

the following actions: (a) show the original work acquired and reproduce it in the 

form of the catalogues of exhibitions or publications dedicated to his collection, 

and (b) deliver the original work to exhibitions held by other persons. 

 

The Right to Access 

The author of the work representing a piece of fine arts is entitled to 

reproduction of his (her) work (right to access). In this case, the right holder of the 

original work may not deliver the work to the author. Also, the author of a work of 

architecture may claim for his (her) right to make pictures and video shooting of 

the work unless otherwise provided by the contract.[2] 

   Having analyzed the theoretical basics of the work for hire agreement, we 

are going to place special emphasis on practices involving this type of contract and 

focus on its role in the relationship between the author and the customer. It can be 

claimed that generally this agreement brings more pros than cons to the parties 

involved. 

       First of all, the work for hire agreement ensures that the customer will 

receive what (s)he wishes to receive by shaping the customer’s desires and 

expectations in written language. Such contract establishes trustworthy business 

relationship between the author and the customer. 



    Secondly, this agreement expresses clear project expectations of the author. 

Specifically, the contract identifies what the author will be doing, the time it will 

take him (her) to do it, and the fee (s)he will charge. This helps the author to 

understand what is expected of him and also helps him check off various tasks in 

the project as he completes them. There won’t be any questions as to when 

payment is due, how much the project will cost, together with any additional fees, 

shipping options, and any additional requirements. 

        Thirdly, the author working under the work for hire agreement can manage 

his(her) time and determine the amount of time spent on the work, the method and 

place of his work on the order. The customer may not intervene in the author’s 

activities or control him. The work for hire agreement doesn't stipulate any interim 

deadlines.  

The work for hire agreement is also the basic mechanism for determining the 

allocation of credit for scientific advances and thus the primary basis for assessing 

a scientist's contributions to new knowledge. The work for hire agreement per se 

potentially grants both benefits and responsibilities to the author. 

But there are no advantages without any disadvantages and the work for hire 

agreement isn’t an exception to the rule. One of them is that work performed by 

the author, is a single work, thus the author is not sure if the customer will continue 

to work with him and offer him to enter into another agreement upon the 

performance of the initial contract obligations.  
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Арбитражная оговорка: ключевые положения и 

правоприменительная практика 

В статье рассматриваются понятие и правовая природа 

арбитражной оговорки в соответствии с Федеральным законом от 

29.12.2015 N 382-ФЗ "Об арбитраже (третейском разбирательстве) в 

Российской Федерации", ее ключевые положения, соответствующая 

правоприменительная практика, а также дается сравнительный анализ 

арбитражной оговорки в контексте российского и англо-американского 

права. 

Ключевые слова: арбитраж, арбитражная оговорка, спор, российская 
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Arbitration clause: key issues and practices 

Abstract 

The article focuses on the concept of “arbitration clause” subject to the 

Federal Law #382-FZ “On Arbitration (Mediation Proceedings) in the Russian 

Federation” dated December 29, 2015, its key issues and practices as well as the 

comparative analysis of the doctrine at issue in Russian and Anglo-American law.  

Key words: arbitration, arbitration clause, dispute, Russian legal system, 

Common law system. 

The arbitration clause is a kind of juridical agreement which, by its nature, is 

a judicial construction that permits the parties to an agreement set forth their own 

rights and duties subject to the law.  

‘Arbitration clause is an agreement of the parties to refer to the arbitration 

all or some disputes arising or which may arise between them concerning certain 

legal relation regardless whether such legal relation is contractual or no’[1] – such 

definition is given in the lately adopted  Russian Law on arbitration. For Russian 

legislation the arbitration clause is a comparably young provision, the creation of 

which is connected with the legislator’s intention to respond to the problems 

arising among the law enforcers. The newness of such institution begets the 

problems of drafting and further application of the arbitration clause. 

The above given definition shows the common approach of  Russian and 

Common law systems to the concept of the arbitration clause. The main thing 

about the arbitration clause is that the parties are free to choose the body, to which 

the parties may apply in case of the default or breach of the other party. It is 



extremely important to understand that the freedom of choice of the arbitration 

court, to which the parties trust the hearings of their disputes under the agreement, 

is restricted by the law because in the majority of cases the law regulates the 

questions of court jurisdiction of certain disputes (so called “Exceptional court 

jurisdiction”). That's why in case of a conflict between the provisions of the 

contract and the law on the court jurisdiction, there is a legal rule about the priority 

of the latter. The arbitration clause may be either included on the text of a contact 

or be a separate document which is called ‘Arbitration agreement’ in the above 

mentioned Law. The clause must be in written form. The preferable one is the first 

situation as the lack of the arbitration clause in the signed agreement may close 

such possibility to the seeking-judicial-protection party as the other party, foresee 

the failure in court, would hardly resist the temptation of avoidance to signing the 

separate document, i.e. arbitration agreement.  

The wording of the arbitration clause must unambiguously specify the 

question of solving the possible dispute. The classical arbitration clause includes 

the following: 

• The specification of the arbitration body 

• The country or a town of arbitration i.e. the place 

• The procedure of formation of the arbitration (if the 

parties to a contract chose the “ad hoc” arbitration) 

• The possibility and the procedure of the pre-arbitration 

settlement 

• Under which country’s laws the dispute is to be solved 

• Other issues. 

There are two bodies which may solve the disputes if there is an arbitration 

clause – ‘ad hoc’ arbitration or permanent arbitration.  

Arbitration can be binding (which means the participants must follow the 

arbitrator's decision and courts will enforce it) or nonbinding (meaning either party 

is free to reject the arbitrator's decision and take the dispute to court, as if the 



arbitration had never taken place). Binding arbitration is more common [2]. 

One of the main issues concerning the drafting of the arbitration clause is the 

process of reaching harmony between the parties’ interests.  

Another great problem is inattention and inaccuracy during the process of 

drafting. The most common mistakes are: 

• The indication of a non-existing tribunal 

• The note about a tribunal which is to solve the disputes 

without its name 

• Inaccurate specification of the disputes to be solved in the 

arbitration tribunal  

• The inconsistency and haziness of the clause in general. 

        To help the future parties to an agreement form an arbitration clause 

properly, some permanent arbitral tribunals suggest the certain recommended 

wording of the arbitration clause (for example, the recommended arbitration 

clause of the International Commercial Arbitration Court at the Russian 

Federation Chamber of Commerce and Industry).[3] Compliance with it will 

unambiguously exclude the possibility of court's adjudication of parties' claims. 

Anyway, the parties must be extremely careful while formulating the arbitration 

provisions.  

Accuracy of forming the arbitration clause is exceedingly important 

because of the following: subject to Article 42 of Federal Law on Arbitration 

Courts (dated 24.07.2002. № 102 FZ), the arbitral tribunal’s decision may be 

discharged by a competent court, if: 

• The arbitration clause (agreement) is invalid subject to the Law 

• The arbitration decision is passed on a dispute which is not 

provided by the arbitration clause (agreement) 



• The decision of the arbitral tribunal contains the rulings on the 

issues which overstep the agreement.  

The current Russian legislator has made a notable amend in the laws on 

arbitration. It concerns the fact that now commercial organizations cannot have the 

arbitration bodies ‘inside’ or ‘about’ themselves. It is made to avoid the situation 

where one party to a contract is in worse conditions ab initio. This means that the 

unfair party takes advantage of having a ‘lured’ court under its wing which would 

always pass the decisions which are beneficial to this party or its affiliated 

commercial companies. 
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Брачный договор в системе американского права 

В статье рассматриваются понятие брачного договора в рамках 

законодательства США с точки зрения исторического развития и 



современной правоприменительной практики, основные положения этого 
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Prenuptial Agreement under US Law 

 
 Abstract 

 The article covers the key issues of a prenuptial agreement existing in US 

legal system, including, without limitation, its historic developments and current 

practices together with the core clauses and legal effect thereof. 

 Key words: prenuptial agreement, spouse, US legislation, separation, 

enforcement 

  

 The law concerning ante-nuptial agreements in the USA is rather 

sophisticated and changing quickly as a consequence of social and cultural trends. 

Thus, nowadays in modern circles, “democracy” in the context of family laws 

means spouses’ autonomy – family matters should be self-determined in 

accordance with the will of matrimonial members. However, premarital 

agreements are discrepant as to their appropriateness and their enforceability; and, 

in addition, the accompanying controversy is not unique to the United States [1]. 

  What is more, the underestimation of pre-nups is wide-spread among 

couples as they fail to realize how prenuptial agreements can help in case of 

divorce, even taking into account the USA statistically controlled study which 

shows that someone gets divorced every 10-13 seconds [2]. 

  “Premarital agreement” means an agreement between individuals who 

intend to marry which affirms, modifies, or waives a marital right or obligation 

during the marriage or at separation, marital dissolution, death of one of the 

spouses, or the occurrence or nonoccurrence of any other event. The term includes 

an amendment, signed before the individuals marry, of a premarital agreement [3]. 

 In the beginning of the US legal history, courts did not enforce prenuptial 

agreements by the example of the UK. But since 1983 most courts and legislative 

bodies in the United State have been taking the general position that prenuptial 

agreements are enforceable if they meet certain formal procedural requirements 



and are otherwise valid contracts under general contract principles [4] as regards to 

the Uniform Prenuptial Agreement Act 1983, which approximately 26 states have 

adopted but, each of these states has included its own modifications to the UPAA.  

 Notwithstanding remaining sates didn’t apply this instrument, there are 

several criteria which are legally binding concerning the nature of premarital 

agreements for the whole country: 

 must be in writing; 

 must meet certain technical requirements (for example witnessing signature 

of the prenup by 2 people);  

 must be signed before the marriage(Timing of Execution);  

 a marriage must occur;  

 must meet standards for substantive fairness; 

 must be financial disclosure [5]. 

 Currently in USA, approximately 5% of marrying couples have signed pre-

nuptial agreements and this is expected to reach 20% in the near future [6]. The 

general approach is that parties should be free, within broad limits, to choose the 

financial terms of their marriage though all the property of the spouses, however 

acquired, should be regarded as assets of the married couple, available for 

distribution among them, upon consideration of the various factors.  

 A prenuptial agreement can protect the rights and obligations of both parties 

with respect to property and all costs associated with its maintenance. It’s possible 

to outline disposition, right of ownership of property if the marriage ends upon 

separation, death, or the occurrence of another event. What is curious is that 

premarital agreement has several limitations subject to protection, usually about 

violating public policy or a criminal law including spouses’ personal rights and 

obligations.  

 There are also essential terms of premarital agreement enforceability: 

1. the contract must comply with the Statute of Frauds, 

2. there must be consideration,  

3. there must be ascertainment that there is no overreaching in the contract [7].  



 It means that a contract should be made in consideration of marriage or a 

promise to marry. 

 Otherwise a premarital agreement is not enforceable if the party against 

whom enforcement is sought proves that the latter did not execute the agreement 

voluntarily; or the agreement was unconscionable when it was executed and, 

before execution of the agreement [8]. 

 Whereas, pre-nuptial contract is a mere of tool for expressing independent 

will of husband and wife precluding possible disastrous mismatches, investing 

each party with its autonomy and freedom. Marriage can be considered as a 

partnership where exists equal division of property and interest. So, prenuptial 

agreement is a very convenient legal discovery for people who don’t want to 

complicate the process of their right protection.  
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