


npasan rpanctpepraoro ueHoo6p330BaHH~. 11 n an fi on ee CnOpHbIM, TaK KaK L\O

ar o r o MOMeHTa pOCCHHCKOe HaJIOrOBOe 3aKOHOL\aTeJlbCTBO aKTHBHO He

HCnOJlb30BaJIO npasan a, HMelOlilHe asaoe 3KCTeppHTOpHaJIbHOe rtpaveuenae.

AKTYaJIbHOCTb H36paHHOH aBTopOM TeMaTHKH HeCOMHeHHa, TaK KaK p33peweHHe

cnopnsrx 3J1eMeHTOB POCCHHCKlfX npaBHJI Kl1K B03MO)J(HO TOJlbKO aa npaBHJlbHOH

Hay'lHoH H MeTOL\OJlOrlf'leCKOH OCHOBe.

Heo6xoL\HMO TaK)J(e nOL\'1epKHyTb CJlO)J(HOCTb H 06beMHOCTb L\aHHOH TeMbI,

TaK KaK npaBHJla Kl1K HMelOT YHHKaJIbHbIH npenver perynaponaaaa,

KOMnJleKCHble npas an a onpezteneaax cyfisexra H 06beKTa rrpasooraoureaaii,

cneunam.nue npaanna onpezteneaax HaJIOrOBOH 633bI H T.L\. TIpeL\CTaBJllIeTClI, 'ITO

Ka)J(L\bIH 3J1eMeHT npaBHJI Kl1K MO)J(eT 6bITb npeL\MeTOM coricrseaaoro

L\lfCCepTaUHOHHor o HCCJleL\OBaHlfli .

Ilepen L\HCCepTaUHOHHbIM IfCCJleL\OBaHHeM asropa CTOlfT TPYL\HalI sanasa

6bITb nepaoii xpynaoa pa60TOH no TeMaTHKe Kl1K B POCCHH. ABTOp peuraer 3Ty

saztasy, ofipam aacs K HCTOpHH pa3BHTHli noasrma Kl1K, BbIlIBJleHHIO OCHOBHbIX

npaBOBbIX 3J1eMeHTOB npaBlfJl Kl1K, ueJl~M npaBHJI Kl1K, a TaK)J(e K MecTy npaBHJI

Kl1K B pOCCHHCKOM HaJIOr OBOM 3aKOHOL\aTeJlbCTBe C yxercn 06II.\lfX n p HHUHnOB

nanoroaoro npasa.

Heofixoznoro OTMeTlfTb, 'ITO HeCMOTpli aa aamrsae ofiuiero aHaJIH3a ueneii

If npaponsi n paBHJI Kl1K, acropa-recxoro acnexra HX <pOpMHpOBaHHlI B

HeKOTopbIX r ocynapcraax, pafiora aBTopa opHeHTHpOBaHa B nepsyro oxepens na

H3y 'leHHe pOCCHHCKHX npaBlfJl Kl1K. TaK KaK pOCCHHCKHe npaBlfJla Kl1K

lIBJllIlOTCli pe3YJlbTaTOM peuenuan IfHOCTpaHHoro onsrra, aBTOp BnOJlHe

060CHOBaHHO BbI6paJI cpaamrrensao-npaaosoa MeTOL\, a He aHaJIH3 If

L\HaJIeKTH'IeCKHH MeTOL\ B xasecrse OCHOBHOro MeTOL\a HCCJleL\OBaHHlI.

,lVI~ csoero HCCJleL\OBaHHlI aBTOp IfCnOJlb30BaJI 3Ha'lHTeJlbHbIH 06beM

MaTepHaJIOB, B TOM '1HCJle Me)J(L\YHapOL\HO-npaBOBble aKTbI , orpauaansasre

MaTeplfaJIbI Me)J(L\YHapOL\HbIX opranaaauaii (BKJlIO'Ia~ 03CP H OOH), 3Ha'lHMble

HHOCTpaHHble CYL\e6Hble peurenas, MOHOrpa<pHlf aBTopOB na HHOCTpaHHbIX

1I3bIKaX, xoropsre He nepeBOL\HJlHCb aa pyCCKHH 1I3bIK. TaKHM 06p330M, 633a

MaTepHaJIOB L\JllI HCCJleL\OBaHlfli orneaaer caMbIM BbICOKHM Tp e6 o BaHHlIM,

npeL\bllBJllIeMbIM L\JllI Hay'lHblx pa60T.
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OOJlO)l(eHlUI, BblHOCI1Mble aa 3all.\I1TY, a TaK)I(e BbIBO,llbl, ncnysemrsre

aBTopOM B pesynsrare I1CCJle,llOBaHI1H, n03BOJlHIOT 3aKJlIO'II1Tb, 'ITO

npencraanennaa zmcceprauaa ofinanaer HayqHoll HOBI13HOll, conepxorr

06CTOHTeJlbHbIll aHaJlI13 HOpMaTI1BHoro 11 TeOpeTl1'IeCKOrO MaTepl1aJ1a.

Hecaorps aa 6e3YCJlOBHO n0311TI1BHYIO ouenxy pafiorsi, HaY'IHbIll

nOTeHUl1aJ1 KOTOpOll He asrsstsaer COMHeHl1ll, aaroperpepar n03BOJlHeT

onpenemrrs nexoropsre ,llI1CKYCCI10HHble MOMeHTbl, xoropste OCTaBJlHIOT

nOTeHUl1aJ1 ,llJlH nansneiimero 113Y'IeHI1H TeMbI aBTopOM 11 MOryT 6bITb pacxpsrrsi B

paxncax ztansneiimero I1CCJle,llOBaHI1H.

Bo-nepssrx, npaBI1J1a Kl1K BOCnpl1HI1MaIOTCH aBTopOM KaK ,llaHHOCTb, B TO

BpeMH KaK B Hay'IHOll rnrreparype cyutecrsyer ,llI1CKYCCI1H B OTHOIIIeHl11I I1X

ueJleC006pa3HOCTI1 11 ,llOnYCTI1MOCTI1 ,llJlH ornensuux rocynapcrs (B oco6eHHOCTI1

pa3BI1BaIOll.\I1XCH CTpaH, He I1MeIOll.\I1X cTa611J1bHOll HaJlOrOBOll CI1CTeMbI) C y'IeTOM

HaJll1'Il1H npyrnx MeTO,llOB npOTI1BO,llellCTBI1H YKJlOHeHI1IO OT ynnarst HaJlOrOB, B

'IaCTHOCTI1, npaBI1J1 rpancrpeprnoro ueHoo6pa30BaHI1H, nanorootinoxenns y

I1CTO'IHI1Ka asrnnarsr 11 npaBI1J1 OrpaHl1'IeHI1H nsror. Ho CTOI1T OTMeTI1Tb, 'ITO 3TOT

sonpoc 'IaCTl1'IHO uccrrenyerca aBTopOM B 'IaCTI1 ,llOnYCTIiMOCTI1 npl1MeHeHI1H

KI1K B KOHTeKCTe HaJlOrOBblX COrJlaIIIeHl1ll .

BO-BTOPbIX, aBTopOM BOCnpl1HHT Te311C 0 B03MO)l(HOCTI1 peBOJlIOUl10HHOro

nYTI1 npl1HHTI1H npaBI1J1 KI1K B I1X aaafionee )I(eCTKOll <l>opMe (COOTBeTCTBYIOll.\ell

nonxony BEPS ,llJlH pa3BI1TbIX CTpaH), aosnaraiomea cyutecraennsre

nononmrrensnste a,llMI1HI1CTpaTI1BHble 3aTpaTbi KaK na HaJlOrOnJlaTeJlbll.\I1KOB, TaK

11 aa nanoroasre opraHbl, xoropsie MOryT He I1MeTb na rtepssrx sran ax

,llOCTaTO'IHbIX pecypcos 11 npaKTI1KI1 ,llJlH 06eCne'IeHI1H paanoro npliMeHeHIIH

npaBI1J1 Kl1K KO scev nanoronnarensunncaa, ofiecne-reanoro rocynapcraeaasra

npl1HY)l(,lleHl1eM (TeM caMblM npeBpall.\aH npaBI1J1a KI1K B I1HCTpYMeHT

,llI1CKpeUI10HHoro npaBOnpI1MeHeHI1H). B YCJlOBI1HX rnofiansnoti Mo611J1bHOCTI1

raxoii pa,llI1KaJlbHbIll nepexozi K paCIIIl1peHI1IO nanoroson 6a3bl MO)l(eT

cnpOBOUl1pOBaTb ssresn 113 POCCI1I1 xpyrursrx npennpmnoaarenea 11 yrpary I1MI1

POCCl1llCKOrO uanoronoro pe311,lleHTCTBa. OPI1 3TOM KOHuenUI1H 3BOJlIOUl10HHOrO II

nocreneanoro BBe,lleHI1H 11 COBepIIIeHCTBOBaHI1H npaBI1J1 KI1K, Hanpl1Mep nocne

cTa611J1113aUI1I1 npaBOnpl1MeHI1TeJlbHOll npaKTI1KI1 npl13HaHI1H I1HOCTpaHHWX

KOMnaHl1ll POCCl1llCKI1MI1 HaJlOrOBblMI1 pe311,lleHTaMI1, He sarpoayra aBTopOM.

3



Bvrpersax, aBTOpOM 6e3 zteransnoro accnenosaaaa rrpllHllMaeTCH resac 0

TOM, '-ITO B Me)K,llYHap0,llHOH npaxrase (BKJIIO'-IaH nonxozt BEPS) CJIO)KllJIllCb II

HBJIHIOTCH CTaH,llapTOM npasana KI1K "UmpOKOrO neiicraaa'', TO ecrs

aanpaaneaasre He na nporasoneacraae yKJIOHeHlllO OT ynnarst HaJlOrOB nyrexr

npeztorspauieaaa He060CHOBaHHOH OTCP0'-lKll ax yrrnarsr , a llMelOllllle ofiuree

peryJIllpylOlllee B03,lleHCTBlle II nanpaaneaasre na nporasoneacrsae llHbIM

a6CTpaKTHbIM tPopMaM YKJIOHeHllH. ):J:aHHbIH resac HBJIHeTCH ,llllCKYCCllOHHbIM II

sar par aaaer tPYH,llaMeHTaJlbHbIH sonpoc 06 onpenenennocra, rpefiosaaasx K

rapreraposaaaocra HOpM, ztonycr aa ocr a ,llaJIbHeHWero MexaHllCTll'-leCKoro

YCJIO)KHeHllH npaann rro nporasoneacrsaio yKJIOHeHlllO OT ynnarsr HaJlOrOB,

xoropsre B OT,lleJIbHbIX cnyxaax MOryT BMeWllBaTbCH B 3KOHOMll'-leCKlle

ornoureaaa (r.e. napyuiaerca rtpanunn HeHTpaJIbHOCTll HaJlOrOBblX npasan K

cnocofiav sezteaaa KOMMep'-leCKOH zrexrensaocru) llJIll 6bITb He06beKTllBHo

CJIO)KHbIMll ,llJIH rrpllMeHeHllH II npaaoznrn, K KOHtPJIllKTaM C HaJlOrOBbIMll

opraaana.

Ilpe,llcTaBJIHeTCH, '-ITO aBTOp C03HaTeJIbHO onycxaer yxasannsre sazcasre

aonpocsr, OCTaBJIHH ax ,llJIH pasaaraa accneztosanaa B 6Y,llYllleM, TaK KaK

COCpe,llOTO'-leH rrpexczte scero aa noncxe MeCTa rrpannn KI1K B POCCllHCKOM

HaJlOroBOM 3aKOHO,llaTeJIbCTBe II ax cpaBHllTeJIbHO-rrpaBOBOM aaanase C Hall60JIee

pa3BllTbIMll npaaanasm Kl1K B Me)K,llyHapO,llHOH npaxrnxe (BKJIIO'-IaH nonxort

BEPS).

TaKOH nonxon llMeeT Ba)KHOe npaxruxecxoe aaaxeuae, TaK KaK rr03BOJIllJI

aBTopy onpenemrrs noreauaarn.nsre pacxcxcnenaa Me)K,lly POCCllHCKllMll

)KeCTKllMll rrpasnnaaa KI1K II 60JIee C6aJ1aHCllpOBaHHbIM Me)K,llYHap0,llHbIM

CTaH,llapTOM. Ha fiase BbIHBJIeHHbIX pacxoacaenna aBTopOM caenanu nexoropsre

rrpaKTll'-leCKlle pexoxreunauau rro ,llaJIbHeHw eMy COBepweHCTBOBaHlllO npasan

Kl1K, BKJIIO'-IaH npaauna BBe,lleHllH "CYIllHOCTHoro ananasa" II "aaanasa peaJIbHOH

3KOHOMll'-leCKOH ,lleHTeJIbHOCTll, He HarrpaBJIeHHOH na YKJIOHeHlle OT ynnar sr

uanoros'', npasana ycrpaneana ,llBOHHOr o aanoroofinoaceaas B oraoureaaa

npafisina Kl1K II r .zt,

CY,llH rro asropeoepary, nepeneas orry6JIllKOBaHHbIX aaysnsrx pa60T

COOTBeTcTByeT 3aHBJIeHHOH B nnccepraunoaaoa paoore reve. I1MeeTcH pan

Tpe6yeMblx rry6JIllKallllH, rrpOBe,lleHa arrp06allllH pe3YJIbTaTOB llCCJIe,llOBaHllH Ha
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npaxraxe. Bee BbIlIleCKa3aHHOe ztaer OCHOBaHHe C'IHTaTb pafiory CTaplKeHeUKOH

JI.H. Hay'IHO - KBaJImjmKaUHoHHOH pa60TOH, B KOTOpOH aa OCHOBaHHH

BbITIOJIHeHHbIX aBTOpOM HCCJIe.llOBaHHH paspafioraast TeOpeTH'IeCKHe nOJIO)l(eHIDl,

coaoxynnocrs KOTOpbIX MOlKHO KBaJIHcPHUHpOBaTb KaK HOBOe Hay'IHOe

.llOCTHlKeHHe B 06JIaCTH IOpH.llH'IeCKOH HayKH. ,UHCCepTauml OTBe'IaeT

Tpe60BaHHHM nOJIO)l(eHHH 0 nopsznce npacyzcztenaa yqeHblx creneaen. 3TO naer

OCHOBaHHe pexowennoaars .llaHHYIO .llHCCepTaUHIO K ny6JIH'IHOH 3aIUHTe, a ee

asropa, CTaplKeHeuKYIO JI.H., C'IHTaTb 3aCJIY)l(HBalOIUHM npncyarneaaa yqeHoH

CTeneHH KaH.llH.llaTa IOpH.llH'IeCKHX nayx no YKa3aHHOH CneUHaJIbHOCTH.
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