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ftsojH]ddW HJj dzd dz€ o j dzls ©. 1 smMedzr €k
dzOMmlis z § dzj ded j jd3L ce@d jHdad § Isd dB¥ posy  Qeda@ czfiLy d J
Ctsfoe j dedz” d3d ddzd ff towadi3s teddfj &8t sddzd3d § zPo ts
BBl WodWjls dzfBfS] bk GOdges]d (O s)dshs tetduss:
sslse jlsmisedd M OHJjCo-Bzges s el @ s v ju
Hi2flse djf dapddftis? (g B lsm@zs dzj Clststes) ¢t
fscdBOjls -Btc@dipfctyudsds » O f)hlsOlsa disi ¢
ftotsdL o cOeddsigdgs s d dzj 2 sy jls OMMydlsOls: ¢
L Odzd 3O d3ts2 dd3 Hisdzd dz@° Oas l©E d3t€ 8Ok dz! HiZvdis
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™ MarkesinisB., UnberathH. Op. cit. P. 71i 74.

RoberDel iVkt srechtlicheB.5®chutz des Vermgens

1% portmann W. Erfolgsunrecht oder Verhaltensunrecht? Zugleich ein Beitrag zur Abgrenzung von
Widerrechtlichkeit und Verschulden im Haftpflichtrecht // Schweizerische JuZsgnng Bd. 93.1997.S. 278.

YTt oL ddudy BiqHEz Cfe | dedz 5d Mdlsfifusv 6 -5z iy izl @dgH 2 Sfyai
Roberto V. SchweizerischedHaftpflichtrecht Z gich, 2002. N. 265 [ Olse j j o ]| . s . I mMdzs 9 Odzgd
ftcOotsots? Blsayg IsMisdF dzdds& dd HOdzj |

e utse zOMdzs OH jCoOlbdzts? s tsted d dzP i oz o ez s vy 4 M fs Bl dzj b
sB" ydetsd3 ~tsHJ 9jhj2, Is. J . ftod HMIsOo dzj dzedj 5 dzj L BJ Y dzts
mMsBr Isdw. lklsjd3 tBtSBh O M jets dzOB dz6 H j dgd W (. d. dzd f e
oL Iy dets Hted2slEfs CL O r disHizMisdal i3 WwWo dzj dedw ofgd fdzj HEzs Is i
dL d3j daj dad W , d sftejH]jdzdls: sts EkMmdztse dg4, Cslsstetsy L OMIsSOo
SHdzstesH dzsc 5 M (dgQ@fplORYdzfsoeh dldze -fpzy H Mis  jidedz@s Mo vw L ! T OC
Slse jIsMmise | eedelyiisd C Odzn . & lodf@n Jdpptiz Cut jJ B @ J.D NI X[.2f B2 dets o
PydzjHtse Olsj dz des, ftod yd dzO dzjfy ddBtkepifiss., UnbelathH. Ggj cd. P.BE. 9 Ols dzts 2
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ftodd dddzd Btsd M jdedd, Ybts ' f teffideoupddsls

1 0dzd ydj dzj stftej Hj dzj dzdztwftply i OH tf toaf to 1S dpd
Ylsts tsHdzd d Isj N4 HJ?2 MO ddzs 0N EZOBEJ |
Btsdzj j YL Hddd fftoal/dsealz B dzdj W dzd dzC o
ZOd3j 6 & Odzipw o' Mistej dzd Is* o  ffldds § tf theidound,
f tots d30 7, dzbsd@ig s A3 to datsly iz lezd iz ISOS 5§ toj M j dz
ZOHdzj ¥ Oh dr dBjte ftojHBMsstesy desMisd? s d
B' Is! S tej Hj dzj d@O antezO ddj ls Om ef i j yded O f tc O
Bftej Hj dzj dedzsfls! , dad G toj o dzsdo dzOW W Iz dz€ 1
dd3d d s foOEEB dEfHlse 4 .

LMisOdetso dzj dzd j 1§ toex paftef tiotdte BseH ditsi IsSd  dzj o
sfkh jmisodzj dzgdw (slsjtef johdds MOBsL Oh Isr .
9 HBClkteddzj d fwOCIdSj dsLrdydj?2, HJ2M
toj OdzdL s sfqpw o lso jls dz0 f ot d wts{ tf Gedrlsts,
sd stedd tojdejndl jIDIsOylds §sisjtef joh d2 Hisd
otcj HO, Ylstser Jets LOMNdIsdzr §J Hj2 sty |
Lisddg j2yOtemMSdj kuyjd j tOMmMhdqiwels tsB dzOT
o j tlotsw Is dzts 21 Ik cltctdsm H dzd sO¢ 5 tod M j dzd J
FHts9 dzjlsly adts telzf d3, fsMStsd S 1Its jhj Bt
OB Misdzt Isdzg'srm { ot @) .tc Iz, 9" JLH dL GcOttOy O
L OGstetsy j dz Oo Is Sidfsmidjdhj lstp Hiytdsh) jdadd s dzs 9 O dzc
f sfdzj H dzd 2 ZOtckh ddz ftOots ftseMise j dzdzts
H? Mise s Ols! 9 MomMistswdedd dzj s5BrBHJABS?

¥ portmann WOp. cit S. 275.

Y Engi sdmt &«r suchungen ¢ber Vor sat Berlin 8980. & 837y d i Wesde g k e i
M. Op. cit.S.21).

%2 portmann WOp. cit S. 275.

183 Schwenzer I. Schweizerisches Obligationenreshgemeiner Teil 3. Aufl. Bern, 2003. N 50.07; Oftinger K.,

Stark E. Schweizerisches Haftpflichtrecht 1121Bd. 1 Teilband (I/1)A 1 6 , N. 45; Bosshard E
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lesBdzy &3 o f ted d3j dgjLdifdf’ ISCCHsd@y I QU]  teo
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stc 30 Y gao O HisBWOor ftoj H M 9 O h dj  t
Hj2Mlsadwy o sd@®Lk fYslsjtefjohjcdts

lJLHj2Mbad ], ZOtclkzh O h jji HtjHf dMOdz
Mtsets?2 OS] sk dzj ddj BB udajsHisied@sj dr
sdetsf tod o sHdIs ¢ mMsof OH j dzd & HolkzHd 1T EMmc
fieslsdosftcQo detsisd d oddzr o B jJClIlsdo datsc

vOCts] wBMbwIsjd! Miseats, M de yos h jj
fslsjtefjohjcets, sOC Y j ofMistej YyoOjls tWH
sBsMmdztso Odzd d . s ftddy telz, dzOtelzh j dzd §j W c
Mo bl d2 1YW jCls BjHdyddhises o djh Ols,
tcjLbkzdz OO ftsojHjdzd] ottOYUO OolstsdzOIsd y
tej h j dedw FCOL Odzdzts 6 15 f OtOHBEC MO B oz
ddzW stcdi3d totso Odzdets o His G O G ® 9 dats iy s tzd o ) & @
HBESCOYjl, ybts ftjHsMsOsdd §Oydjdiskz of

% Merz H. Op. cit. S. 311.

®Honsell H. .citA 4, N. 35,

1°BGE 116 Ib 367, 374 (Erw. 4c).

157 BGE 80 Il 26, 39 (Erw. 5a).

18BGE 118 Ib 473, 476 f. (Erw. 2b); BGE 118 11 502, 506 f. (Erw. 3); BGE 116 Ib 367, 374 (Erw. 4c); BGE 115 ||
15, 19 (Erw. 3b).

189BGE 124 11l 297, 300 (Erw. 5b).
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fsHABSHO fwdHjteydo O¥IsMiHEOD ZIs PRHDitce d
fsdzd BOdzd v Htoslsdostf tcOQo dzesMgdn S @ T dgB O,
CoOfjLEzdz OO,

1 sd3d di3ts orhjtfjted ydmdzj dzdz’ ~ dzj H sMIs C
mMEh imMsekzjls ojMm! 3O Yfkzdwtdsr 2 Otk dj d
dstcd3O® tSCOL" 90jls oBLHj2MIsad] dzO ¢ 59 jH
wodzw jlsmwisizgd § St deS d T Eslsdo st Qo dats fiylk

ot otjdgjdegj &3 Bls Y JjMsEsets Mmdzj Hise Odz
fsmMicjHMisosd o" o jHjdedw dL ftocdtoctsHT OB
neminem laedere MmMtsH j toy Odzd J Cosltstets? XXsdz'of ts
heogj2yotems 2 HiSC Isted dzj lstsyded dzd [ . S j
¢ 53 sdz{lYelsOfotc j Is dzO f tod WAdeP izt j tpcky ebd L d
Hzntso dets?2 Y jOBsfisidp@iseld ud dzj dzd § o] @O d
z 30 dzj dzd 4 ftcQo O MtsB Mise j dzdzgjsdgdzd~ JUOKDO® |
SBWL Odedlzsls! HJj2Misdce Olis! o sy @ ts fiftizds o fr) dso2t
Slsdzd yoj smw tils o rhigdsugjtecs] dd)lsp dedigsiat ©3 f t6 ]
f smdzj Hdzj G 1 ftcj HMIsOo dzvw j Ismw BJ Mftcj tfV
L Ctsdetsdzd ui MSdma EBT IsC 59 .

l he j 2 yoOotcmbted dzjH s dztsy d d&zO dzd ¢ O dz' dal
Mlststotsdzgr , EZyjde" j] ftosHBdz Odzd dzOfMisOdo Ols
Hiczegisd s toj HJ dzj dzdz" ~ mMdzz yoOw A ftoslsd ot
dzOtelzh j dzd j régminize taeerd’

SsOtHddzOdz! dz" &3 BBKOL SR sdzte§ @M 5 06 o
BdZzOGtsH Otcw kMY Ish dzts? d ¢ tscpls da@je 18 @lsizg MW  dzj «

"9 Markesinis B., Unberath H. Opit. P. 80.

L cartier M. Op. citS. 51.

12 arenz K., Canaris @V. Op. cit A7 5 | (iff s tKbziol H. Basic Questions of Tort Law from a Germanic
PerspectiveWien: JanSramekVerlag 2012.P. 173.1 lsj yd Mise j dzdzs?2 dzdIsj eOlskztej Mmd3
W, 141. ovyjd! ZOBEEEUOEEItEjls teh jiise jddz j tlsdatsh j dzd
[dht yjdzsejyjmStj §sojnjddj dsyjls eBrls! fOotsdjtody o5
3 Keller M., Gabi S., Gabi K. Haftpflichtrech8. Aufl. Base) 2012. S. 47

"4 Merz H. Op. cit. S. 309
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Eyj dzr 3d, Mteph did.C sdsisdBitejte, &. "0 hhptd
Bdzj dzd s, HoslsdosfteOs datsls! fMdzj HisSe Odzts
Hj dzd dz€ o j dals O, tsls C jozisjdatf jo dedpty dnty  dfsast jttdf@ids d o ¢
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Hezesedts, oL dBjMmMisdls! lsjtd j e dgi tclf toc
Crlstster 2 BT dz ftodyddej dz dztseor d3 Stoj HdlststeC
HdJtc] SIstste dzj YBHOdZ otsotcj d3dW L OW o dzj dzd J
fsHdzj ydIs oL MS Odzdf 5 M ts da' dltdz] € ldats e @3,0 tsB
HJtej Clsste® Moty o toj d3)=izdmsO dfSeitddsi Is oL jO wsotaiz]j H
B' dzO0 dMbtsdkzi 59 0dz® 1sOC, ybts tdO ddjjls
Colstster j fwwoadddm! E *twdHdyjMitses dzdv
B' d&z fSHOI! LOwWesdfdedj] 5 BOdS toislsmlso j

[fdzso dzOW L OHOYO Isjtsteddj deigsls O izt Q
ZORBYHjddd d 5§t ddd #EEd § ®AFTEH
fedstedlsjls LOSCtsdO, o bkt eotjd §OC h.
COyjMmMbsej dmstsydzdS O dJdi3fjtcOIlsdo dzsls dfisrO
fteOotsozy MdMmisj Bz od @RS |1 iste@ oz j t
[fsB 5] Bj Miss MtejHd dhlstsydsdS tso L O da
sB ZzMmdztso dzj dzts, ftcjYHJ ofMmj ¢ts, Blztodz" d3 fe
detsor 7 BN jMise jdedg' 7 tslsdesh jded2, 6] ¢lzdzd
Sted Odzz  dzj o fj cay @Y i €20 g3t M win dzis t5© o3 d d
s OdzH OtelsT  fYsojHjddY degjtejHSE EMlsOdzOo .
CsdeCtejlsdg 7 HJ dz

”® Markesinis B., Unberath H. Opit. P. 81.

78 Ibidem

e g j dz detf.0n.9 d6D j Is fls oL j Gigdastfitsls tsLo Q) “eodebgijlatfdsj dzls Oted 2 ¢ [ o H
Cdzdzj 6 dd 65 1 CtsdsBdujMSdds MY sWHT8B®E 81 A / s jHkdzdS. 2@
fteOotsmizudy { sMmd2 M 82 nij38.270ydd. 2019.

"8 Roberto V. SchweizerischedHaftpflichtrecht N. 43.1tsH dztstc 3G M@ Hizjls 1 tsdzd d3C
MsHjtey Oh dj d o3 j tOlsdo dzr 2 fls OdzH Otcls ftsojHJddWw, sls ¢
foslsdo sy tf @a gzm. f lezd v

"9Merz H. Op. cit. S. 308.

180 Bar Ch. Op. cit. N. 224.
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gbkzH! W ZO fjtcotsds 1 IsOf J Hsdzy J dz2 kMl
LOMNdIlsr d dr yddzd, f§sdj Ujet dzOHz] ¥ C
HOdzdztZlBY®J . | HBCISteddzgj BM dzd t©WOL OB BISO
Eidssiste dzd v Mz HjOBHzDH daj G fiffldsdzsi§idafizl | @d k1 i)
IstedBO, C0O0Cd] fwOo0O d s €0¢ s dOtkh ]

1 tod mls Odzts o dzj dzd Ctekzc O dzd y dzj 5
dzOtotate) dzdzr | d2O L O dlskz Bh jMlsa® o yYj dztsc
OHtej MOIstses . 1 tod dzOtelzh jdedd f jteoa"™ = HJ dzd
gqdzd HdIdMydy dzd dzOtedets?2 lso jIlsMmilse j dzdesmlis d .
RZOydsdzOdz! dets? tBtstetsdzi, 1 O¢ ©Odz@ i) Gtlzize G
Yyd dz &zOf tcOo dzj dz@ dzO L Oh dlsk ®ezzjy@iseo @~ fk
fslsjtcf johd2 dzgj dBSYJjls BLOISdIls! fw M dHf
ddi3j®d [dz oftcOo j stcj Btso Ols! otsL a3 h j dzd
SOy O Is MtsosCkzy aasfBls 'd dabdercd dndsio iz Odg' O tc
BJLEY OMmMdetsMmis d Histetsy detse s -1 fHpHI P dgfs(dts ¢ d
f tc © 8% dz

]l dgj Sslstster 7 Mdzzyow s MmMEH MOBsMlssW IS
L Oh dlIsT Ctslstster n fted HdZOL dzOYJ dz0 dzts tc dG30.
Z9oj2yOted do dfds, s Qlsia® CdstsizOiz'ts B OdzS 5o ME tsd3  dz
dmedzt ydilsjdz dets CtejHdlBtotse , O dzj B OdzC
stcj Btso Ols oL N jddw otcjHO, CBGHO Zc¢
SBWLOddzsMisd® f 5 dzOHL Stelz

1 65 te o3 L O dIsT dzj 5B R 5H d d3" dzl Hogzis dztisdtts O
o toj H ts datdf fpolaty Y. dzdfVH dzOS 5 MY jydw dsc O WOCIkd
Bsyjls tsL d2ZOyYyoOl! , ybts otcjH B" dz ftod yddaj

sestesddlsj dz' dzr 2 S OEOCkjt. 1 {lktsd fdz
fesdmMicHdls o HoOlkgBOfBOo dpEdPsO dzf s of jors)

8L Gabriel B. Op. citN. 251; Roberto V. Schweizerischisiftpflichtrecht N. 66.

182 Cartier M. Op. citS. 65.

83 Merz H. Op.cit. S. 320.

184 BGE 106 Ib 357, 362 (Erw. 2c).

18 Oftinger K., Stark E. Schweizerisches Haftpflichtrecht Bd.: Allgemeiner Teil A N4 41.
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dmCdzt yorp S di&dS mdtclzj Ismw ftcOo 53] tecdzetsMls
ftsojHjded] OdOdzdL dqtelkzjIlsfw dgj MStsdz €5 tcOI
o O ydz?2 Mmtej H

AJH]JtOd dzr 2 MmMkH Zz9j2yOtdd ttOMMd3OIst
deste 3 ftod Ml Odzish dizij wiAf s o jfdkESRdSdfglsY dzff o3
HiSC Isted dzj J v or weogdzj dzd § f totdstfdtdr)jn HsjH df jlsc
fteslsdo st 0o dzatsfls

I Hij2Mmbsodlsj d dtsfylsd XJ { tedifdig dirjtsirdd]ls
ftswodzj dzgd s Mz y02dz 7 d &5 j to@dssy o tfids fo tdid @
smdetseo Odzgdw Hdzw fHtodoedzj yjdedw ¢ tslso jlsMmis
oMmMlstej yo, s f SHA SH AJH]JOd dztsGe s MmMizH O
L CtsdetsdBd yj MSdr EB' SR8 9 dz@®Oisinds s Grizd dats ¢
(sHj C MO ¢\ Otelzh j dzd 4 HyWlisj dz detsfyls i to
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f sdzd BOS s dgResViso j oy HOj figw  alls t8 O dzdats B
f sded BOs Is ftsH yYjdz s datstods” Is ts, Ylsts tsde
Coyj fmise j 5.0 ph Oslls dscdujmMsd?2 Ct
ftoslsdo s B0 dzsfmls d

18 CartierM. Op. cit. S. 757 76.

8"BGE 941628, 643 Erw. 5).1 tsls j yj flse j dzdets? dzdlsj 6Oblztej Isjstedy yj dzd
OHJ ¢ 9 Ols dzts 2- df jledisfodgdatadzts 2 Mo wiL d twWOMMdBZOtedo Odz o . 1. 1 C
sjtstejlsdui medy d f§w©0CIsdyudnfigd dijnls oQfiuifdgsCs © ety gify d izpaizd (s
Slso j Isfis eyjpdiimpstd OB Bl o' f M dditses  sMmMd2MEB2 h Q¢ dr
Yyjdelstej yYyOmlsdesets ftcOoa O dodsjded . . ¢dzjSMjjoO fwd 1wjL
ciH. ¢.J1. [ceBtetse d 2018¢. 18K &BRYycow. [ .: U 2.

18 Roberto V. Schweizerischedaftpflichtrecht N. 203; Rey H. Ausservertragliches HaftpfhchtrethAqu

Z¢éri ¢ hN.7D2a0 3

¥ KramehAReEi ne Vermegenssch?denfi als Fol geivenhiSittoml
Ausbildung und Praxisl984. S. 133.

19 BGE 102 Il 85, 88 (Erw. 5)§ tc d Isff & @auch P. Grundbegriffe des ausservertraglichen Haftpflichtrechts //
Zeitschrift fer juri st1996. 6. 282 1Auisip i |durR@dzjuindtf r Bx K §ls
fsotejyHjdzdd COBjdzvé fftsded 308 sMmw HFEEzOSBI | Clistsas tet &z YMtsT
Zdysd, o It otjdiv COC & JM¢dPddds] @zdhidz] @diseEafsigs dz
L dzj e tsdzOB Y § ded Vv .

191 RobertoV. Op. cit. N 74; Kramer E. Op. citS. 133.
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LCtdsdBd Uj MSdI cDbybtzse sd tszdztsh j dedw  dzOkz -
sBMdatso Odzgd® © HBCIsteddzj] B'" dzts ftej HdzsY
zOf tcOo dzj dzdz" J ZO LOhdllkz OBfMmtsdzs Isdzr =
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f tcOotdp, tstedf Is dzj stsdz: €5 s o ddzj HJ dzd dz§ 9
{50 j H]. dedWwdzj HisSo Olsj dz! dzs, oL ddSOjls fiots
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feslsdo sf eO@o dzgtsfis! , SOC d dzO o d dzlz.

Il . 1 sl 3Odedz, dus dEfjH, Zz sfhtgtsio 8O L dzd yd 4 :
fesdosf Qo dzsfylsd Y OSIdujMSt] fsojHJo!
fsojHijddj B3 OBMsteOCIsdts ¢t HIYH ) gailfods ]
Eydlsr e 0s kv SQEPE 4 dzj dgjsdelstc Ols d dBts s
fsfdzj HMise dIQj. S M j Sttztej Hj dj ddy o dds f
Messisdtshdlshy M cdyfsisjlsdud MSdd Yo jHj
MdlszOoydd. 1 0ftedPeds) §fidBg dascE LMY dH S
jHjl ) ftwjorhjddjd MSstesmisd. 1 tojHjd
COC HOY] MejHdzj ] ddyts dzj MBIscdzts BTr 21
Mdkzoydd, d Hi2MmMkseokjls BjL odde

192 cartier M. Op. cit. S. 73.

19BGE 113 Ib 420, 423 (Erw. 2).

Y HonsellH. Op.citA 6, N. 21.
1% portmann W. Op. cit. S. 279.
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slso jIsflse j dzdzsisd L O fteduyddzjdzdj otejHO
I 5 d@desedn  fMdzz @OWRte d iyt dizj dsdEtsdy@s j v ON d Is
ZOtkh Ojlsfw. RL {lBEB HjEOjlsMw o 9 H
weo dzw j Isfpw Emdzse d j d3 oL A3 h j ded W otcj H
fsor h jdedets? 5§ Ofndeats iy dsdiflss HIR sy O fiploafsemjdsattid «inids
1 J e 3OUd dp o flsdedtHS slstster j N oo j & Ptefng dizd dz a
dzj j s ©BY HOEMHSMHilgHzIHO dzj LO fteslsdo st t
LO tjOdzdL Oyds f 609 ts[dpde@ifes sdzOafdsif$dd) | to
ssyc© Ltejded™w o hoj2QyOtemMCts?2 HBCIsteddaj |
dzj slsi j dBdzj d3ts G t§ Is Iy Iy ezfs’zdztsintisds o4 stsd3 L O 15 dz

% Koziol H. Op.cit. P. 176.0 &z20dzd L S tdzyd f ydd fteslsdo s§ tc OALzsdls ddz@ils tsvs
HdMMJ tlsOydBsdedetse s dmimdzj Hise Odzd v .

“"HonsellH. Op.cit A 6 N 21.

1% Enneccerus L., Nipperdey H. C. Qgit. S. 1341; Fuchs M. Op. cit. S. 234; Larenz K., Canar8/COp. cit.S.

610.

Ehrenzweig A., Ehrenzweig A. System2dBasbast ®ecéatic
Sc hul dv e.d.iABtdilungy Allgesneine LehrehBearb vonH. Mayrhofer 3. Aufl. Wien, 1986. S. 289.

20 Bosshard EOp.cit. S5 0ChappuWser Ciha Fresponsabli &i ¢t ®oc $ @2eitsehdfs ¢ h e
fé¢r Schwei z.8d 1222090 S.288ec ht

“INi pper.CeRecHit s wjSlorziigeklesg B a b u b f,8Sshuld kneZivitrecht // Neue Juristische
WochenschriftBd. 10. 1957. S. 1778.

2Gauch P. Grundbegriffe des ausservertraglichuach Ha
Praxis Bd. 14. 1996. S. 234; Gross J. Schweizerisches Staatshaftungegbfl. Bern 2001. S. 184; Jaun M.
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sjtstedw ftojHjddy, O Cadgyibuwty dd, L b
Yyofls fdtedH HodEMNJdBMY Oolstsditse ddzj &3
BB dz2s© fteduddzj dzdwvw otcj HO L H Sitdftdoe jsH <D
Qo lssdi3EPdzd BIzH j Is Qo lss®ROIdYUj MEd fud
S so sHBEBEBYHL LjLEzd OO. 1t o] tcdss
L CMf &z OIsOydw OolstsdiZisBddzv ftedL dzOJ Ismw
o4 Mm! &3O dz¢ B Y " isasiiH Jtagddd dfdtgd ud dzd Is p @'t d afts
dzj dz LV ftodL dzOo Ols® 3§ igls s o His gath @ dz? i3p 6§ H
dzj L OS tsdzdz’ df, fsMStsd Sk ¢ zEOkOydw
OpfMtsdzt bdetse s O8O f Eisis jladgyls oty ¢ tigj dzr L W
FPHtso dzj seo sted s j dz' dzr o, f sMStsd Sk f tsdzkzy!
foslsdotsftcOodz 2 tjLizd KGR 0o tsd3j todzts G t

vOCddE tBEOLBR, Isjsedy fslsdosftcOo
dzj HsMIsOLS 9, Colstster j L OMis 0O gk d & f
ftcOClsduj MSBets fted dgj dzj dzd v . " dzj ¢ € ts
sBtfdatso Oded j 5 tslso jIlsflse j degdesisd L O B L
Btsdz! hdj ftesBdzj ds3fr © t©OLEtOdzdyjdedd o dd
OdzO dzd L f s jHJ ddW ) MdlszoOoygmBsw sy Has H
dm¢ dz¢ yos h dj fteslsdo s tOo dzsfls ! | O kO
OH di3d dzd lstc Ols o dz' 7 dLHjte ¢ fted t©OMM
EmlsOdetso dzj dzd  f Bislsdotsf ttOo dztsfyls

]l sHotHY (dltse tOmMMmdtslstcj dzgde tsBi j CIsd e
@O 90O detsdE HESCIsted dzgOdz' detsds L Od3j yOdzd d

Haftung f¢r SorgWVahtdef |l Wechteerssebhaludgzum Sc/hBeinz | e
2007. S271.

23 BGE 112 Il 118 (128)E. 5¢; BGE 11611 480 (491f)E. 5.R dzls j to j fdzs, ylsts o wlsj yj Mmis
sO¢kEy fsLdyds ormMéOLOdkZ [. [. ¢cOtEtso. o BGHdS2 Mttt
By ils BT is! zdets foslsde sif eOo dgr d3, WAt s f de®Od drdi s dz'L .
dzj sBraSHd B t©OL dzd yOls! ftcOotsiRjtedesj Yo jHjdedj s 1 €My
fteslsdotstftcOoadgr 2 otcjH, ftoduddy dedz 2 jets dMmfsdz L so Oded j o
Ot [ . [. 0850). Wsigdzj mtse QE ldz dzts € togf el higjalsseds.OC z &
Op. cit. S. 520.

2%4verde M. Op. cit. S20i 21.

% Enneccerus L., Nipperdey H. C. Ggit. S. 1284.

200 f 5 dev G df dzd M) Is Q@ lsid]j stiggzSKavell S. Foundations of Economic Analysis of Lé®art One
Accident Law. Ch. 6. P. 4.
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1 Csdesdzgd yj MSd= EBrlsC o . [ 4 &z o Istsds,

COyJ Mlso § JHddMise O twjLEzdz IsOIO dL dzis® o
HdMCted isd dzOydd otsL di3jn jddy ydmists + Ctsdz
cOL dzdydwy o CBdzgj ydesdz mydlsd odHddImw dzd
zOtlzh j dzr . s ts dz Metstets tso jHjdedj HJj dz
OB Msdzt Isdzr n ftcOQo, i ts & 1dz¢p ds igatfs e af Hztz fitds @ IS
SftejHjdvjbhv . 00RO U] KSEHO ddys
LeBdsdBd ud Médp MBS dEkyF Hddo Jip J ded v 2l
fteslsdosf o dztsfis! dzj dzj 6 S 5. 1 hoj2yoOtems
f SHABSHBO ¢ otsL d3j h J dzdflegts ¢ t to ffriglx,h | friflsteod]) iz
Opftsdzt sdz" &3 Qo OR tslsjtef j oh?Y. ¢ 5[ H dEALCES
ftcOCIsdS¢] AJHJjBOd dz 2 MkH 2zo9j2yOtedd,

¢ OB j dzv , tcOL ] h Odz o st (ctsfipdze ' P ON B)d o QS
ftod dzOH dzj y Odz € OOjrde'H.d &z dzch tids B figls 0 jidzdzts
f slstcd BdIsj dzw | tfiAg t€ s dodsts idg e ditgMiIs: B sMdzts o
ftcOo O Mmtseflso § dzdgtsmlisydj MOBS] otej W, Cf5
sB dzOH O dzO 1 dzj ClstetsmdzOB ) O h OW Stce Odzd L
foslsdoslf tcOg azts Oz Istc dzOtclz h j dzdz" 2 d dstf j
ftso j Y dzdlv tslsfqizlsmlsodj IsOCtsets MisOdzH Otsls

oL d3j N j ded © dzd f sHdzj Y Ols. ddzj Hts9 Ols j dz
fsSHABHO ftdosHdl § t©OL ddydksdkkz oM
sB flstsw 8% dz' Mndijzls v | LOh JlsO fwlsjtef joh]

dzj L dz2Oydilsj dz! detsets dL d3gj dgj dedw o ddiBkzhM j Mise
or dgzy HOtIs MEHj2 HdAv Oty H]jddY M tcO:
dztsor j d&if j cOIsd o dz | MlsOdzH OtclsT ftsojHJ
mMstseh j Misolsmw § r ts®g Oded ydls! fMizH j B dats § 7

sSch°nenb®igerDrBtte Wider/reafhttung hkedt/sRehlsepdornise b i h g
Assurance Bd. 1. 2004. S. 6; Roberto V. Deliktsrechtlicher Schdtz2 s Ver $° gé&1® :CheMMI | er
Haftpflichtrecht in der Krise? // Basler Juristische Mitteilung®d. 6. 2002. S. 301.

2B BGE 97 Il 221, 222; Kramer Bp. cit.S. 132.

29BGE 101 Ib 252, 254 ff. (Erw. 2d); BGE 102 Il 85, 86 (Erw. 4).

0GauchP.SweelelJi kt shaftung f¢r /Feisnesr hVerfm® ¢ eonGebdsieg dee rl
/ P.ForstmoserH. Giger,A. Heini, W. R. Schluep (Hrsg.). Zrich. 1989.S. 122.
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dMfsdz Lso Ols: dMSEkmMmise jdedzr j S tdzMlstelzS y
Istcj B tso Odad W dzO dzd yd w ftoslsdo s tcOo datsfls
WsCkmdekze ls Mo tsjimteg deidtBO BRG] Hd\E Bo stodsg ts
| Jied3sOdzd getdatstc® o ftodz Lk btejls! jes dzdy
HEEBotste® i L OMdlsdz d3 + W W jHCHsey tsasdzw( d40t
edHdYUi MSBsets ddyed® ) jeét OkHJlktetsddg)
LONdlsdzr &8 t WW jClstsal dzj Istsdz' S5 H dzwls Rt CjO
Bsclkls fodsydls! v &0 fsHElSEe dzj dadats j
L OC dz¢ &% dzd

l ttsB dzjtlgs H | dfs dzfiste d tots ds@ dm@y O B! h julsts «
Zdets IS OLO! Mw s fteddgj dzj dedw BI j &
fsdz' LE Htekdts?2 Csdzyj fydd, zdets fjts,
slso j Isfls 83 dzdzts fls

xR

13. s tesBdMimde j Isjtstedd ftoslsde sif tcOo dats

1.31) SHatsH § BitejHjdzjdd Tty sf tcOo dzs
dbofmlsted2MSd2 bkyjd 2 Hdzw tejh jdedw ¢
sjstedd " lOjlkmMw ML HOI! ofmjtsel jdgdze h
SlsH | dz' dz j HitsRjlsdifjtioitils @ s O detsfylsd 59 j H,
ViNlsOdztso dzj dzdj] ftetslsd o s tc Oo dztg M ls O ®©dzy dzts
10 fjtcotsds ktetsodzj Htodd3sj daw jlsmw Isjtsted
Meslse jlsMisoadd M SC(olttes?2 Hdyds BT !
HjdzddsS o jdals® € Ed@3Odzj deds OBftsdzs lsdatsa@ ts
Bdzj dzd s kyj detséts, ctsotstcdbls H HF o ip tRlp deolzts f to ¢
dHdls 8 o Widzj dzdd W OCIsd yd.fiss ds-tf i dzjsd3iddals

2 pid. S. 125.
20 @ j dzt dzff. ) Lk P ts.y. 27- 38.

hid.S. 1385 OC, o Jjotsf j2MCt H P zMS Bdzs KO DS B d ddBT s
sftej HY dzjedgds J o s tcO@o detsfylsd HEsfylsd Y- dzj o 5L sy dzts, Isj d3 dzj
ctekzffr MmMzzyoje, tBl jHddzj dzdzr 7 MY sMiggts 3 GeafpiscChdztsh. dzj D

die Dritten S. 838.
24 Koziol H. Op. cit.P. 174.
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fsojHjdd] HJdJdSo j dsO € dzj yJ dzOIsj dz dz
tcjLizd B0l O®)

10 olstetsdy + SO, flsOdz®deq j gl j W f 50 § H
sls sBi JCIsdodzssets MisOdzH Otels O, ss j Mlis!
shdtslsted Is j dz'-alabiNdis Bz } & tsMdztso dzOW dzOG tc kz
ftoeslsdostf cQo detsMmisd dztsy dlsmw d d&3j dedes dzO© 1

10 btjl! jd&3 kttse dzj z i ls Odz® jde o @zils mak
fsojHjdd] SCBlststtsets k2 tcj ydzats, B' Is i o
mMotsdr Mkl jSIkdoder » ~OLOSCISjtedMmisdC . 1 c
f sd3tsh & & mMkel jCIsdo dese s Ctedlsjtedw ,jij ul
tcOLCteOdzd yjdzedv M ftoeslsdo s tcOo desfmls! & .

vOSdBOsBdR, ofj bttd MNisOOddYdgld dzg B Q!
OBMistcOCIsdzr d3 wodzw jIsfpw Etetse j dz' , Isj d&3 d3d
ftode dzj uj ddd ddyo *% ozl fplsa jdisdpstss dts {
sBh 28 dzj ¥ § &zOIs j dz¢ dzsfyls - toJ L 2dz IS OUslisioe
HisMIsOlstsydzts H dzw otsL dzd € dztso j dzd W 2 4§l
1 Of teslsd o, ftsojHjdd ] ftojLs isdtclzj Ismw )
oL Bsy des o7 W s o d dzts o dzts § Slsdetsh j ded §
f tso j H dzd ¥

] SHRSH, ftojHdztsY j dadze" 2 @ m. H G g fisfizd w30z
{ Mdzd HBf EMIsdls:, yYybt wlshiskzfdjdd] Bl
ModHjlsjdz Misekzjls IsOCYy] d B fteslksdotsftcO
Y4 dzj 2 dzj sBatsHdd@sS 9" Hj dz¥ Is d d34 dedzts
ECOLT 90Odzd or hj, Isigstifisdv  fistetg Isiq adas[fvic Crp  dz
ftesBdzj Bz MOBsL O s ftcOo O, M Yy Mt
shdetso Odzdz 2 dz0 {f isjsusly de'slf @IOG .dzts yls

4 C dZOHT 9 OjIsMw off j yoOlsdzj dedj , uybts sfdat
s ts d3, YlstsB ' oz Mlsts o Mmj cEmfgdzOl) 2 ME B Uz

) tigd 4 stsdfsaz @y dzOj Is fibidedd® | . ¢ dzfj dzO
218 |bid. P. 177.
27 bidem
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flsOdzH Otcls odder d bkStjfdl: o dOESj My
fsojHjddw. J1ju', 8 Mmklsd, ddjddes 1 Is
bilsOdatso dzj dzdv tslso jlsflse j dedzsisd 5 d3dzj dac

132 SHatSH ¢ GGtjH]jdzjdds fte®sds st tcOo dzts

1. cdemjdz fsHo jtcaOjIs MftcOo jHdzdo 52
o jH]ddW. HY D] LedAydssis e dzdz’ § dzj d3d y ¢
ts f) dzts o dzlz © f ctsB dzj gz ) Is ts d3, Yls ts dzd y C
slso jlsflse j dzdzsisd L O ftsojHj ddfjtcOof sttt

] tsB Mz ) HEX] I tentg dizO ftcsH Oo Yy’ slsylkzy H
dzj Mtse j teh j dedetsdzj sdzd o5, Ctslstster j f B y s ¢
stejls! d s deffig®EFs o jIssoadd ) L OC sSdetsH Ols j
o4hj Micas@DY O IOCBes ¢ dZzOMMO & 'dd® st ©.daf 1
v J 3 dzj kg dzjlzjn sfig dzj Ise sted dzd d mdzf ®tce lsd3izdz
Hsdy dz" i3 BEEGIEREIsSdo s tOo detsfyls d , A8dZj3m dytsylsu
ftedL B do sfBOLd@ufildise |  dzifrfxss ojddydz] fdidssets
dzd yo ¢ tsilso jlis ideply jorstiEldastefj B dzts § toj H dztsy §
OQtecgzdsd dzgs Oyd d .

l & jteor &, orHoddzzlsO cdiBlsjLO t 0O
ftsojHg dgf f dzd CIsdetsd3 ftc@oj d  tcOo tsd3j tcdzts
ftcBA@sdls s jdLdds? | H cwpldsdn Slg h Gedpo o, € 56 H
tcOMMdBBOIstcd o Odzlmw o sftcts B Blso jilsMmilse j da
[ fpdzd ftoJ HY Bdztsy d Is? Yls ts 1 €M dz Ols Oy c
ftioslsdotstf tcOQodats?2, ISBSEHO {§tsilsjdeyd Odz! dz' o
dMS B otLHjty Oddd sl st fedptsioj DEpRmRH “5 | Hj
RA3j dedets s 1 IsH2 fstOflaPdedfjfn szlso jteyx HOjIs, 1
ftod yd dzj dedzts ¢ s 1 S zz OlsOyd j 2 d i Is sdgjdzd €

218 JanserN. Op. cit. S. 518.

29BGH JZ 1999, 50 { I9f Sansem. Op. cit. S. 518).

220BGH JZ 1999, 48\ I9f tSansen N. Op. ciS. 518).

% jansen N. Ogit. S. 520.

22 ] wemmd2 M2 ddlsjttObkztey 5 fwOstsot? fwdtesHj dMso
1ic0steds 2 dMS: (e dj i3 Is.J Skdtf sl oftfjicfRMEAHCEP.: Bsdzse tcO!
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ftojHY OGOl §Eisd o i d@oidstshiyidsd) dz' dats ) ls ¢
feslsdo s t@o detsfmisd p  of j didcOdstsixly to dztcils d
ECOLT 90jls OCYJ 1. ¢ defigjtsds d o fstf tedis s @ "
L Off toj IstOlakgidts o Is f5 fzte gizis j dzj dedzts G 8%, § lgezj H oz I8
ftsojHjdd]j BsiePls oy, gty BIEOY tj n j dats

] mlstster 7, 9 HGOREOBJolsjik®pdzsmisd &
tcOL tcOBISOdZO Stsdayj fydw ddif dzdydlsds 7t
dzOtelzh jdzdj Stttk ils MY Eiskldp & ge® fets i) s dE
sBtOIsdIs! Mw n dme sz o BL HJ toy O,dzd do
Metslse jIsMisadd M HBEGIs dopdza 20 difis fiftikg iR ipH® o
oL BEFds @E dj tBWL Odzdzsmisd dzaj dBscElkzls BT
f sHdzddsdz' » § 0o ddz § t5PnyEiviafvj, i st tzfy Ists drzjSL
tsls tcj Odz' dzts 2 o SL d3tsy detsmls d dLBj ) Ols:
dzj sBrtsHd BBsMis! o fHtsBds?2 € sdzmistedX®ydd
CsSGHO Mz H tcOMMdBZzOIstcd o Odz o j M KO dzt B ts
LOCdz® yOjlsmw o Mmdzj HE¥POj dB j LY jdz difinizets Istshipl
BOh d dalz, 9 WjLEkzd O] vyjet fcdLsh j
o dzfL. &z | MeHjBdetsdy tjh jdedd B' dzO W ts
sBYL Odzadasls! 5 tMlsstesy dtsmisd, yjdzv v ¢
L Oy zzOlsdtelzs h jj  fifds d tc®dzly Szly " T Cdmtidly H
fsHatH 9 HwOClsdSj Brdz fteddzgvls dzj SH da
osMfteddw dzd sOCd] BWYWL Odzdlzsflsd G.OC B bsy IS
B' dzt BS2, Clsts fsdzt L Izj Isyw Misd tc Odz! dzts 2

23| arenz K., Canaris @V. Op.cit. S. 610.

24 Jansen N. Die Struktur deHaftunfsrechts. Geschichte, Theorie und Dogmatileauv er t r agl i cher /
SchadensersatMohr Siebeck2003.S. 10(Jus Privatum, Bd. 76).

“®jJjansenNDas Problem der Recht swisd526.gkeit bei A 823 Abs
s Bhsesd SOCB2 fBHABH Woadwjbkfw tj0OSydj?2 d@ ¢ dzj
l sSHictsHEIgzi:j [ Oh Cts9 1. o . dlstesc O tslso jIsMmise j dzdets s L O
S5 OMdzshisd. 1 ttsBdj BO o' BESLO dijy HE fotae o2 Ofctafn Codzdf§ 45 dz ¢
hCtsdzr yYOfmbdesets ftc@oa O Hfted RMMdzj HSO Olsj dzt ME AR yJj delstej
{ sMMd2MEs2 AjHjttoydd: 1 2 Is. |/ wutfl., d 508 wjH. ¢..
2" Jansen NDas Problend er Recht swi dri gkeiSt530bei A 823 Abs. 1 BGI
0L G D¢ ssellars risoyg lsfssRnsen NDas Probl em der Rechtswidrig
S. 527).

29 jJansen N. Omit. S. 528.
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dzOB dzs H Ols ! L Ofistqtidlewyfj Mtsds o L r 9 0Ojls o] L
ftojHy sdzsy g, Ylsts HOddS] {§ coed@rso jtissody
Yylsts o d&zOH j dzj y dedydzj 2 GCoO0Otlsdter offtcOo j
fsCddazls! yddztf dztsh OH ! , C 56 HdR? §lsjsnyj fdgo tit
ftcOotfftk®@j HjddY ftojHMsOoadw jls MBt?2 §iot
Colbtstetsets HBdydzO B' Is! HeMBEf dZzO0 dzj 5B A S

It h jofetgj Hj dzdzr | Otecbkdgj dzls' dzj bkHBodzjls
ftej HZOG O] Is flo 5j 5B tCRomsgfy tag N jfladGis d o
dzj { sfMtej Hilse jdedets MowiL Odz f; WhkdeS ydw &zd
YyOfmls dzts s d , Efls Odzts o dzj dzd j d &8 dzd yd s dz 7
oL B jdedw o BzisOnlzy 0] dalzy i o Hj dFf dzdzts
l sMStsdz! S Iz ftoslsdo st tcOo @zfslls ' dzj dzpls d § ez &
fsojHjddw, jlgro snd@ijvdedty i Hf M d2z¢Jj st
ot ffA0O 1 fip WL zdfudj def BHYj S do Oj s, ylsts
tcOLHOOdo O Ismvw. @& Badapdr MisGEsEdOYd v -,
ssy¢d Ltejddw fkBdzdydtsets OO Wwodzwj
dzj sBntSHJd d3tsis o tsL dztsy J ded W SBWL Odzdzts s
HjdzddzS e PdzsBoztso 2 ftod dzd BOJ siyw  Isj tsteduw o
Hie iy tesls @otlfednls ! f tso j H | dzdff e d s d®d &
fteduddzj dedd oteiHO BJLHJ2MIso dJ ds.

1 Otclzh jdedj B dzOG, HUAS R B M dystizrty jddzdz tsAn difs ¢
Hdz L A3 M j dzed W OO BB HO. JletsC ts5 i tsded B3O dzd |

20 OLG Hamm MDR 1984, 668 Isf tJansen NDas Problend er Recht swi dri gkeiS bei
528).

Plosdds 31 eotfttsmsd uifgansds M.Omt(S. $28)  dzfnj dz.

221 fefyL dledidsj i Mdes Mo dzd s § W Wwd ¥ v 5@ dz0C d ¢ . Ut
fcOQo s sStcWHESS daj MsOdkz BT otsLoBBHdIs HBodzj Ise tstej dzd 4§ (
dOtelkzh dilsj dzv dzj L OflsOo d&zO djfipldsy Of teJ diziseizte jdu 'L O dits jut®jj fisGdsd ¢
4OdC ydvw L OCdzs yOj Bigy y j e @) dteabf depdiOpizif Citplisg Q) s tsBh
ftojfwisfilsolze ls ofsL dztsy j dad © &ZO0 L Oddzsj tej Mso Odadets | zd yts
sSBWL Odadasisd s oL dgjn jdads otcjHO d d&zOCOL Odzd | dzj sls
ftcOo s s Blse j sMisg R c s usdz. ¢. 1 Ooatso OV dsted3s0O d fks
fts tBh j2 bistetdd fttOs 0. y Ofpls? fitwoOw Y mMdd Migded B OIs e
ftojdziBtejyjdedj ddelsjtejmMOBd dzOtelzh dlsj dzff siod wed>y Oy Is € Grig O bz
ftedL dzOIst EBjHdIsj dz' dets?2 .

B ofmsswh OV Wstthzddiese § O dzldf tads( dgElidst C.¢QuidsirisToriz @wy §"ed
Longman, 2011. P. 17).



50
scteOdzd ydo 0 Ismw Hiclz e d d3d Zmdztse d W d3d , €
Csdzyd fydj2 o hjddtsets edmMcO ftodyddaj
CjLizd OO s dLojMidy 7 dzgj HsMisOSE o .

[sBsf lsd &5 ftoj HilsOo dzv j 1§ s B ks daty s jj diz
dqMS dzs yos hdds fteslsdo s wOo degsils! . | Hj f
sBMisswisj d Mise O lsdtsmwismw dzj § o dglg dzdets dz
C Yo jHjddbs , dzOEBkRAZF T i dtfste @asy, o Oy
Hef Efmisd s dzd  §ted yd dajadigffjj dzefj H OO Bde)
ftcOo sd3j tedatsyls ftsodHJddW fteduddedlsj
fteslsdo sy t§@o distindsls L AfBRB  § L W)s Bdej ded ¥ 1 .
ftcj HMlsOo W jIs B2 d&ZOtelzh jdzdj B OGO, ¢
dzj B'" dzO EZf Qo sdiitsyj dz0O.

ANzdzH O3y dzls Odz! detsy L dzOyd dzedd s stedEdz 1
ftoj HdZOGOjIs flklsd tjhjddy {tssdjc,
sBWL OQdzdetsflsd 65 otsL d3j M j ded® otjHO o
ftocdyddedlsjdzv ot jHO HBL OS] dets ff zB dzgf Y dz
sjtstedj?2 ftskdosfitOodsmisd o jHjddw vy
sjstedY ftskdotsfteOodtshisd tojLid sOkO.
1. Cdzmj dz@ MdzjHizjls ftodL dzOls: Its, yYbt
Csdzyjfyds, SOC i1kt HAWOFO]k. & & Qdasd
ftoslsdotsftcOodetsisd HA® CtodzStejlsde” 7 foziz yc

14, usotej di3jdedy | bjtstedd fuslsdo s cOs datsls

141) eskdosf tOo dzgsfls' ¢ OC d&zOtekh j dzdj H s

) SHABH, GftejHjdvehd2 foskdotsitcOo dz
sfdslstedlsj &z das@BGsH O daf&d W dzd* W sOdzylz|
ftcOo O dzO hoj2yoOtemCzs HisC Isted dzlz . ) Yo

4JansenNDas Problem der RechtswiSi547.gkeit bei A 823 Abs
ZprLr90jlk etfmadhjddj foLdydw 1. cdeffj 20, Mtse d&zOMmdes ¢
Mse 2 tejLEzdz s0OIs MmMkHjBdBE B so steyj Mise O. R L L Ists@e ts d
WstedBsz dzd tetso Ols! ctlkzffr MdzzyoOje, GBI Jartscﬂdzgeoadutsﬁq:ismuwtsiyts
Das Problem der RechtswisI558.gkeit bei A 823 Abs. 1
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otsL ded € dztso § dzd W tslse j Isfils o j deddigdnded oL O-O dzZj
OBRj tedS OdMSsd3 o] WwWodw jlsmw dzOtelzh j dzq
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dZOtwkzh dlsjdzjds BN jftodL dzOdzdz’ 7 detstds  tfstise
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] hgj2yotemitsds tcOo j dzd Is SH dzts L dz0

shisktdlsj d dsfisd. & GHdE?2 Nsssd ,
odej "def oMY ted ded &3O J Y dglef BH sl ,j H J dedf i - SH
HstesEk, EkBjHdohdfm' , yYOflssd' Be tfizOMn [ dat

shislstedlsj dat dasfgls & RIS SIS s j to 5 das B txigtds@ UsO
d dzls j dzdzj $isdgtsOulzf =izs0 dz! dzin Q O ¥ otz fyse @ Mtc | H &
dzO o f sdzdzj dzd Mo sdn Hisdzy dets s dz' -
sfdtslsted s 3z detsfls+ )

[ dzw B ts ) diag of GdRh s O3 jdig desfflds d i35 Is s Iz
5Bl jCdodets? HBdydets? Ghdissltedlsj dz dzsflsd .
ftoslsdo st fBGodpmfjlszifvy wodw jlsfw slfkilsfmise d
dMissyded SO i3 jtcOlsdodzr » MisOdzH Oclstse  f ts¢

] HSlkteddzj orf Hdwsdary ths? BEfjgsBEedIls
L B3 def Y 2N o H 2 fdipls OIS dsdd@y 3 Is O dztizer gz aedz d3.
CRBfdtedyj MS OV diBjtcO® hBslstedlsj d dshlsd
Ctedlsjtedwadsd o jHjddY MejHdzj et dzd yo.
{59 jHJded § Hj dzd dzC o j dzls OS tedpls j iyl @ fh i tpts |
dzj sSBABHd®BES2 HdAv Mtse B3] HEGBc o df g joig B
msdend dzdz e j H dzOG O jdsj WSS G [ i gzazglatzth § d

2% Eliott C., QuinnF. Op. cit P. 17.

PLo 026 jtols 5 OUSH.I625 m.

238 Oswald C. Analyse der Sorgfaltspflichtverletzung im vertraglichen wie ausservertraglichen BErgiah,i ¢ h
1988. S. 43; Roberto V. Schweizerisches Haftpflichtrdg¢h225.

Z9Werro F. Op. citS. 347.
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o BLIcOMIs, i tsdz, o dH HJWIsj dz' dzsmls d myudl
sftej Hjdzj dod § 214 dglijdtde d Ut iy E's to tsfy roiats@nlsts], ftd
o dzd dzOEltsdz! M 5§ € sdzd U Mis ai¥s ) HzO e MHIG j2Ods Is do
fted yd dzd Isj dz' d dzrodesjiHOz O dzd L diedzj jHSHpYO s j dz! dzfs
shdtslstedls j dz datsls! 1 fiosji Hjj Sdiid edmfitarls olsjfjevfn Is o L
ftej H dzj 2 Isdsjictspy et gls S OL Ok! v ¢ OC
ftoslsdotsftcOodzyr @3 o LOosdMmMddismisd Gl toH
Hiclze dn sty Hofdaditstaglis jj Thye wantedl 8@ .3l L totets f tej
5lsCOLOL! M Il ©OMMBsistej dzdv 1 tc O s e w5 9,
fsMStsdz Sk dBjtcd® Mttty dtsiisd HEdy dzO
fsojHjddw, Wweodweh jesfw ©B'*qde s # todf]
foslsdosftcOade" 38 MudlsOy smw fs9JHJddJ
ftesy j MMdsdzOd desets MisOWH Otcls O shMdBslstedls

vE] twjhjddj dagj oMjeHO sy jls BT Is!
9 j H! ) dzj Cslstster A fiosW j MMdsdzOdz dz -
EMlsOdzOo dzd o O j Ismw Htej HMIsOodIlsj dzv &3 § oW
totso jf de'd ded 3O § 3" ~ daid dBjtc istscry datsfils
oy j dedv ftslsjtefjohjets. 1 zeoi2yOtedd Mk
ftcd twOMmdsslstej dzadd M tstctse  otsL dzj " Jj dzd
LHBStctse ! 8 ) tcj L zdzt sOIs L CMf dz2OIsOydd
SBW L Odzdzsmisd i jtcOlststcss ¢ (stcvsts dis §ldz] Ged j
ftejtfwislso d?2 &0 MS dsdzOn 2 [Rzddsj is€ &' h gt
s jcObtstese dzj ftoddzdd@3Ojls sOCdn dgjte
fMyudlsOls! v Mslse jlsMisokzes hdd Mtcj Hdzj Bz
ftos® j MMdsdzOdz dzs2 ftej HJ . M) tf jsERstsdsls s Bl
Fuj dz" 7 SOBPUmf BN Bz Hj dzdSbdtsiz

Honsell H. Op. cit. A 6, N. 17.
241 Oswald C. Op. citS. 68.

242\Werro F. Op. citS. 370.

243 gchwenzer 10p. cit.N. 22.15.

244BGE 121 11l 358, 360 (Erw. 4a).
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OOFI L e  IstsyYSd LGaffjdefdvS O @i tests § SH A SH
MisOdzH Olels Ods Mty dsMisd, kiilsOdsse dzj dzd
Wy dzw j Is fyw BjLEZMmMdse d 3 S8 HPISHS® Hshj dixlz ) Is
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Oz0dzdL O O 0O MudloOs s dzj H s & &ldcogevds d f
Bite fYtojHsMisstesy deFdMisds,s Piigde sy v ¢
fsorhjdde o jteswWisdetsmisd 1 tc§ igd dzjlsdsd ' Oap jéxt
5B Mjb)ts yd Qjdf'L d'§ &Y

[ tlzG 52 ndzts y dzts 2 f csB dz] d3ts 2 ftcj HMIsOo
HOdzdzr 7, Lot dveEhdn EMis®®dash d s h@yj 6
Ctsdzd yj mlso ts fMdzz yOj o i ted ud dzj dzd W otej H
Hj dzd dzSvw g dizisOls W kzded C Odz! dzr o3, dzj o 5L d3tsy dat
sMisttetsdtsmistj H 1§ s apts pHif 3] dMf sdz L ts9 Odzd
sjrdtsdzsedd B &z ftedyddzjdz otejH. 1Lz
ftsojHjded fMtej Hdzj 65 dzdyoO o H Odzdz" R
L Ols tc g Hidzdids d3. R L 1 IssGts mMdzj HEZE Is Ho O
shislstedls j dz' dzsfls! o' Oy OF @Ko fipj Bigla finlzjls?
ltewH dzd sOCdj ©o" oafsHT By dzs  ftedL dzOl|
Ctedlsjted 2, fsLotdwE h d2 tftejH]jdvis! f t
LB d§ B Bjter Gt jnHifdy MtejHdj ets dzd Y

[6C dzsdzj dzd j tsls MisOdzH Otels O 59 j Hj ded W
dzj f tOo 5 Ay tndjHnjlse Odz! dzr 2 fkzw z9j2yOtedd
Eidzseo dwin 1 CMistcOstoH d dzOtedz’ 7 tsBMistsw Is j dz
f 59 j HJj deddjdzS anjjdzls O, fted uddedlsj dz otjHO
cjWdzjSChstedzs. wydlsOjlmw, ybkts §9jH] da
ftoddwsOw dd&g dijtcO® bty dshisd §ttds d

245 Cartier M. Op. i&. S. 103104.

246 Fleming J. An Introduction to the Law of Tor®" ed Oxford, 1985. P. 30; Bar & Op.cit. N. 225.

47 Cooter R., Ulen T. Op. ciB. 200.

248 Roberto V. Schweizerisches Haftpflichtrecht.49.

2 pid. N. 60.

M Gauc.hbeP ver ng¢nfitBingBidd aWveders Ofligationenrecht / Das Menschenbild im Recht
Festgabe der rechtswissenschaftlichen FlRrdburg199d S.zur
201.
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sMislstedis¥d dsfjied i3j ez, fted ftetso jHjdzdd
dfifdz! L s @ ijnt s@isB " tcOLI jHJdzj ded W, fJtcg
ISCOdzd 2. [(Mdzd fdd3j dzdlils: MlsOdzH Otls f 59 j§
detso j2h dr MftsmsB o sf Jtedtoso Odad W tsL dzO
[JHEZOSCtS AjH]JttOd d" 2 MmMkH zoj &zQ@tedd -~ ffteiy
otlOyYy MotsBBHjdz s Mot Bk ©GOLEZBRiskEz L
N sMtse On % tcdctse Odad W

1 Mstslse jJIsMmise d 4 fsoJHJ ddW HJ dzd dz§ o
fsLeosdzw jlIs MHJj &zOIs+ s5CsdzyOIlsj dzv dz@ 2 9r ot
f sfdzd Hdzwv W fdets'd dsup § Q Pdste HeC dewvdzj dec s H § 2 M
{ HAZOC 5 BJL HsY tsdzded I jledf'2de' = SSC tofisistled § ¢
L OC dzt ydpjdadizL d3ts ¥ dzts .

ltojHEMBsSIste ] dzdzOW L OC tsdatsdz H tsdzy dzOW 5
odHj LOYHiclsOY Rpded & Isdztsc 57 f wmaiHnOdzd vy
fsojHJ ded J Zd yo thSdhatsdyjlshv ls MlsOdzH
dOtelzh Oj s Mtstsiso j Isfldfeelg sH offd Qi s ¢ fif dzkf y !
mMh jmMseoks s Bldzdydw s Ijtsttdd ftsojH]d
¢cOo¢ z 30 dzj dzd J detstedz LAdDh BIOC 52 | digjsRIEJSH M
fteslsdotstej ydls Od3j ted C OdzMC 3z  ff tsdzad dz3O dzd
LOftjlsO ESOL" 90JjIs d&O dzj Bt )y detsflss
L dzj d3j’tels 53

J slsHjdz dz" = Mz yow ., CSEHO 1 B dtc
fsojHjddd MQ HIEDPGH] ddlsiPk sl i« I d i) O=fsp
MEHO IteiBlkjlsmw EMlsOdzso dIs- B3 ez thHdisls
Htsdzy J dz2 S tcjHj dzd Is! zO Mmdztseo Odzedd W OCIsd

1BGE 83 IV 84 f.; BGE 61 | 429, 432 f. (Erw.2); BGE68 Il 116, 127 (Erw.6)

2BGE 113 11 429, 432 (Erw. 3a).

3 Roberto V. Schweizerisches Haftpflichtrecht. 44; Bosshard E. Neuere Tendenzen in der Lehre zum Begriff
der Widerrechtlichkeit nach Art. 41 OR. 104.

%4 Fleming JThe Law of TortsP. 126.
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Moo jlsMiseakzs h dj ddals jtej ir sBh j e
sfdstsis to d s dz! dats iy

Il 5 dRBdegsetsds fsHAtsH € BftejHjdzjdedes e
MisOdzH Otels O HBdydets?2 Ghdsktedlsj d dzsflsd
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sMisstetsy detsmisd tlsdzdyde § tsls dzsteds © OB dgls 3
Ctodlsjtedwds d BjMStO2dzaj BBz MikzHjBdtsdlz kM

[tczedd3 Mosydr i3 otftsmsd Wo dw s
ftoslsdotsf tcOo dztsmis (. r dzv Istsets yYlstse! dL B
fs SHdsBz d sk xj Stdlsjttds ftd Ml
oHBSCIsteddzj BT dzts o] HOASH G ads] |omde t®jnhHjodd
Mmsdefj dzdz, SitjHjdvw oddkz ¢0¢ Mmfsmtssd
f sfydzj Hflse dw e sd A Hj2Mmlse d2, 0 ftet
5Bl jCIsdodzsets flsOdzn Ols O s fn) dyti Ee@ d ISnjo o= H AN
o B dz¥ §j iBtsMisd Hjdzf dz¥ 54 delf @Y b BldREls W Sttdkz
sy dg' M jdedd t6OL BJwO otsL BN jdedw, JMmdzd
dzj sisstesy desisd (&6 gfijOIss HdsHdls ¢
f sdztsy j de®d z [fls M e dzO M dzets] Yy&isls totatdsj2 o3 dizdats &
M sMse detsls! f sdzd 3OS L dzOyjdedj Mmotsdn
mMemistsw dzd d sBWYWL Ods otsL d3j Misdls! Zh jteB,
Memsswdedj daj 5 Moawsj2 oddzj. | e jls
Eyjdz' J] ftoj H@OQdOE 83 O] d3sMmisd, or HJ dzw W
dzj o 3j dzgv j Bsfls! , dzs d T das ©F wHRAZZE 0 G iz
d tov mlzH jBdis& 0OCIs

] fMtslse jlsmiseadd Mt olktster d§ toj h j dzd j o3
sls fMizei jCIlsdodets? ksl Bg dzs s i ldgQic 2O |
5Bl jCIsdodesets fMlsOdzH Otls©. s O kEyj BT dzt

#>Roberto V. Schweizerisches Haftpflichtredit.49.

#%Honsell H. Op. citA 1. 21.

®Tlbid. A 8.9.1 tolz df & dfydfReyH. Op. cit. N. 831; Keller A. Haftpflichtrecht im Privatrechf & Aufl.
Bern 2002. S. 123.

258BGE 111 11 89, 91 (Erw. 1); BGE 104 |1 184, 185 f. (Erw. 1); BGE 102 Il 364,(G68. 4)
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feslsdotsf Qo dzsiisd ots o ded BOded j ¢ ted dzd BO
Hjwlsj dz detsisd, oBLteOMls, ftd), It B j¢
Bdzj J frplds 2. C s sL dzed € O 4 Is J i SHd&O { tot
mMkzei j CIsdoe dzets 2 d Bl jJCIdodets?2 Ghdiislstedlsy
Hsdzy J dz § tod dzd d3OIs ¢ B sdzj J or msedy dzJ te
My duydOdz dzf &3d L dzOdzedW &sd  deOoa " COBBd.
f tcolsfif e Qo detsis d ftsojH]ddW dzj 5B - tsH d di3ts
s OdzH Otels, Clstster 2 of oatsHdlsmw f§tod Lkl
fsoJHijdd] HJdJdzloj dZsO fftose jtoW jIsmw dzj f
stejlsy j tjhjdegdj BT dzs ftoj Hdztsy j dets W i .

slted yOlsj dz' detsj IsSdztsdzj dedj 5l fMlsOdzH O
ECOL" 90js dzO@ oddzlz. 1 Ististe fifls totdety izt fighsi of 1
s ftskdosfteOodsmisd, fMmdjHBe Olsj dz dzts,

HjdzddzsS o j dels© *8zj Ilstotg @BRY GAnw ©O Cd s j f toHARd
ftedydds dzedd otjHO OoabtdBBOdyu msd Mmudl
MeosHdl EkflkOdase dzj dzd j fteslsdo s tcOo dats fiyk
dMmcdz® yoFy dilsts MmedzdyOjls Cdyjfuyds Eu
HsClsted dzj fkei jCIlsdodats? s t5tgdjindiztst to yldsdse
odHE §tH {Isddid GeMkswisj d MsoeOdkd. 1
Yyomlsdz j o tBh jMise jdade j ddalsjtej " dzd
kOCtsor R. | fMtsksjlkMmisadd M ftoj B dzOH
Bdzd dzed § &3, Gslsjtefjoh dis’ fdai dg® Jf s d pepdziiz@
dzj sMiststetsy dz' &g Hj2Mlse dw d3q Hj dzd dz$ o | dzls
FftcOQo sdssydo Ols HJ dzd dz§ o j dzls O dzO i tcd y
Hj2Mlsadwa®kd. | tjLkd O] A. J1jttes MM
feslsdotsf tOo dzsMisd d MY s &dzth figl®dzy b s Bfeu@E? O §
Ybts dzj Mse a3 Misdd3ss M YjbL 52 [ W 5tk ddgefd
fteslsdo s tcOo datsfyls! weodw jlsmw dzj slsi j dgdzj o3

“9Werro F. Op. cit. S. 357.
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] SHABH, ftjHjdvshd2 fslsde s tcOs dz
MisOdzH Otels O M d3ts Met@dndnidsl Isdets{figldd] sy o ¢ Oy
cOLodlsdw Isjstedd fteslsdotsftcOodetsmlsd 5o
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Eisslste degdw. uvjdg dai Bideid o© ©OBRBEOR 1
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Mststesde , o LOsdmMddismlsd ks dhissydsdS O
sftejHjdvelsmyw ddasjtejmr, fHdzjyOhdy L«
ftf edded BOJIs fsfrisCd EMsOdbogBT Isiipuigs
ftoj HMsOd g tizj Bdzts? oW jfiMmMEtaOgzis g2  figy
dqdzls jtoj MO H j dzd dz€ o j dzls O. l jH! ) ts ) dzts o
ftcjHMisOodzj dzdj, BEHIS Mitcj HEA)K tc GTIOPEHY dz
[HdOC MiejHdzd?2 MlsOdzH Otsls tslsteOy Oj Is  dzj
qdzls jtejfmr HjdzddSeojdsO dd Moydod: ds?2 6t
Cdaj ydesdz fuilsj, GYeslsde st tcOo dztefifs ' Is mysad
Licjdzdv BB j Clsdd dagled3'OB fMilstc OC Is dzts

1420 j sted?Y foslsdotsyftcOo datsfisd . sOtcls! j

RHjd 8 ks, Yt fclsdosfcOs dtsfyls: W
qdzls j o j Mse fteduddedlsj dzv otejHO, (]l
sted ¢ d dzOdz' dz" d3(d . vyd © tWOBtlOR 1. 1t
e zOMdzs Stktsesdz fosksdosftcOs dsmls!
ddzls jtcjfp fskjtefjonh jets § BjLY OMdashlsd
MotsetsH | “Hj2dmMdzodr® o oy ozy d dzd 0O jisydaj zize | t6 6 j

260 Keeton W.o: Prosser and Keeton on Tortd! &dition // St. Paul Minnesota. 1988. 359: ¢No bet t
statement can be made than that the courts will find a duty where, in general, reasonable persons would recognize
and agree BIO&Y JjiI HOexd 8t §E&SH A SH 9 st v.eMorgapsay A2l f s
45 [C dzks & s dzdz” 2 ]. WRLM kattedy/www.courtlistener.com/opinion/2408262/armstreamorgan/ (H O Is ©
sBwOh jddw: 02.04.20)

1l s dwdesetsds SOCEB?2 tsHAtH ) diligdbajgsamlam rehudssuists d g Sz 250 J gt
OBMistcOC Isdzts 3, dztstedzOIsdo dztsd3 Md3r Mdzy , Hdzvw ECOLOdzdw dzO slIs

slsC dzs dzwtgHsiys d tedsIsr 7 MiIsOdzH Otelstso . v d3. @ | SY-HjdL pOdadfj + H dst
toj .o § tofnj ffw dzag@©.KR® A {-fp. 2016.4. 508- 509.
?’pPerripew den Begri ff //®ehweizévischeeluristeeaiting Bdi56.196% B.1326.
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Colstster 2 ofsfdzjHmlsadd tOL o disPl o diofidssq
dzOtelzh j dzdw 59 j Hj d’] MSIis@dzjtge vis Oaksizts f) s d
sh Olsj dz' dzsets OdzOdzdL O B OzOdzMO ddzls j t6j Mitse
Goottedls 1. *®f Ot @ aod dzd fid o3 dadzts [ . s Otsls
sSBtcOL 53 ftcj HIMisOoa d dz dztsfotdz@ o dztisfg ldsde,d ¥ s
WizdzH O3y dzlsOdz! dzr §| ftedL dzOS (.

l eslsdo s Oo dzsfls ¢ Sftej Hjdw,jlshmw dzC
d dzls j 6 MBS fzeid gRBOs sfqw o5 o dad B3O dzfl) s
ddzsj teifm f§bjtfjoh j@t]dds] Bj i &dz fdds d5,
MotsBBsH jo dR j(fglB " j Mise j dadz" | ddzlsj tej mr . 1
fteslsdosftcOo dzsisd L OeadMmdls s Emdtslst] d
dzj sftejHjdj dzgdetsilsd, kd3jdz hdls! Crlstster 2
sdfdLdictse Odzgdzr 7 COlsj atstcd 2 Hj dz, 9 Ct
fals©j kv ftcOo s tedz’ &3 dzlf ts ff gt dzo{ 5 E O
HsClsteddzj d §wOCldSj Exj Mizh jmlsoakzsls
ANjJHJWOd d" 2 fmkH Zz9oj2yOtdd dzj sHdsC tcOls
f ted ud dzj dzd d otcj HO N dL dzad d L Histotxfo 4 &
Ctdatsdz ydz' 7 fsHI jREISCE. | dzOkydz -
slso jIsfise j dzdesisd otOyYJ 2, OHo tsC Olsts o,
Sted OdzdL Oyd?2 OCY | By dzts dO2EY Ish Olsj dz

ltod tOMmdsslstej dadd HJj 2O Mizukz daj ds'n sSh
fMkzei jClktseo, dnf HtojHjddj d o7 IsjCOshdyj
olststosdy +IsOfj bkfMlsOdzOos dzdo Os sfw d Msy tsf
ftod ud dzed Is 4 dzw o] HO, 0] sOC y J sBh jJ Mise
fssjwefjohjets € L ONddsjd delsfOchih s tshH g ts it
fteduddedlsj difstsa jo Hdad § HJ dzddeS o dzs©O Mmuydisc

35 ch°nenhbOprcig® 6 B.

%4 Markesinis B., Unberath HOp. cit P. 82.
% Cartier M. Op. citS. 131.

2% |hidem

?%7 |hidem
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f sHdzj % Ols BOC d B3O dz'RABIZ | Mls OF dpdz'j | d
dzj d i3z M j Milse j dedz" § YO0 O Y .H dsjtsy Osj " aftsjsd
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oL Od ®BsMmoe W dz@tc T fjlefjedfisds j eff J oM dd3 ddzd Istsd3
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sl jSClsdodets d3j dzj § dipsOn@pdgd LiiEBfidzOfenGD j
MisOIs! € OL Odzts, ylsts fteod s ted HJ dzd dzd
fslsjtcf joh jets MdzjHkil 1OSCY] ftodded BOIs:
otcjHO, smtsB § dzdzts, ) Is 5 d3, Yylsts COMOjIs
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CdzommdW d¢ Oyds , ftedL 90 h dj t©OLHJ VIS
qdzs jtejMmr d ©OSdj, Sttt j Fsudgj Qs
slsdesmw Isindz' , Y dL HiBtes9 + |, mMse Mise j dzdzts My Is !

%8 Principles of EuropeanTort Law [§ dzj € Is tc tiegedglz R http://www.egtl.org/docgPETLRussiampdf
(HO ISt ts O " 16024/.20)
9 Cartier M. Op. citS. 132i 133.
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dzj d i3z j Mise § dedz’ §j { te Olo ] fiPletds tsitelOrs dzts dsd 1pJlsfristt
Wi fls! @i B0y d

18" s¢d MsfsmsOodls! d B sdesed@s'ts c
ftcOo dzOB &z HOdM' o IbicEtdd FOGIOJo ol @:
ftcj HZOGC O B 2 A3t dztss Cleusd I5jOls ¢ b H B8 df kp tsts
Ylsts dzgj dLBjydets oL dedCdzzls MmdlskzoOydd, ¢t
ftcOo O M BGetOdd Y dzdzts?2 L Oh dlsts?2 BEHJIs ¢
SHdts?2 dL "flazdidqddzdro Zyjdz" » BIsS OL Ols! fmw
fteslsdo s Pa tzezs@Pls O.

Il stster d@3 d3j IsBH 53, fsLotsdzves hdds MmkzH! j
w9 dzw j Isfw O dzO dzd L oo HdsMdzts G t5 f 59 jH
ftotslsdo s tOo dzesfisd zOHdzj ¥ dls j tztf € B ts HEPES
B O sMmMistsw dzdv, §mMCtd Sk BftjH] dj dds
sBh jMlse j dgdegs dzj sBoBH A 8. s ftedk sk,
Zdysd fOotsdjted » MysmMsets §tdl ki, dals
TsLw2fMmlso ks h j BliF B ks ddslsk SOC K2 ot H
oL BN jddy. stk ke, fttd OdOddL j
o ts o dzd &30 dzd 4 dzd y dzO W MotsBtsHO ff tod yd dzo
ftoj HBMIsOo dzj dzdzse s j sz f tcO©o O, Mo B BH dats
ydmdzy Yttslsde stz yOkz@elz. sl @Bnde" § odH'
f OwOf &ZOdzj edL &8 d § Odz tsdipdzc o sy S dezg
sBh jMmlse j dzdetsc s B dz@aifdf,c tcl®F t dzpdy diglg tzj jo ts dz
dzd y dzt€'f Is dl HisClsteddzaj HOdzdzr 2 @ OSMtsdztse (-
MisOCe dlsmw §swMHtsdgdl lzd j Hdfese s {f tsdzd &3O dzd
ddzd ®Bh jEts B OGO s fjlssl ydzdzjdaip s L (B 3 stats |
oftcOo j sfkzh j Mise dIs: BJ M tcdMlstcOMmls dzlz ®
fslsjtef johdyj d HJ dzd dzg$ o dzls? Motsddz f tso

°Bsren B. Schweizerisches OBtiigahj ohe@®4ec8t, 239 gem
"L Cartier M. Op. citS. 134.

272 Oftinger K., Stark E. Schweizerisches Haftpflichtredht, 8. 90.r dzls j t& §Chyate Bifdzu.z j o j dgdzO

s Off ddsaplowlL., Shavell S. The Conflict between Notions of Fairness and the Pareto Principle // American Law
and Economics Reviewol. 63.2000.
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EilsOdztso dPadidf® Glszj oj Mse. v OS, Hslsjtelfj
qdzZs jtejmMO ¢ LOhNdl] Moetsjets BEOEO, MsdE
fteddzveo EEBHHEY 1 tskdosfteOo dzsils! M
slsfizisfise dw ddalsj &) MO BT Risjteh &' e bOF g2
ftoejHjdzcd3 BN jMmise jdade" | ddalsj toj fiyr fts ft
Bsyjls MsedzOmMdls: Mw  dzO dzs Btsy fted yddsj dz
fcOCIdsj, OC d o HBClsteddz ) .

[ s sdzdzdlsj ozt dzr &3 Bj ssHBB OS] Mydlo
tcOdzj J] B OXzOdeMEZ wdedels jotg jwfpslzw j Is dzOdBtSdz] J |
BBWL Odzdetsisd dz0@ ©fdetseo Odedd OdzOdzd L O dats te
ftcOCIsdSd, LOLjd ftoddgj dav jls dzO2%j dzdzr 2

rdzv sftejHjdjdedvw oddzr o Isjtstedd ddals
Cteds s o JHd dBsMisd d 1 to fHus@tiwmGdsofsy sy lcief
Bsyjls " L0l dgjHtsERjdd] 2 ®lsjyj Mmlsej
dz0 fn L dzOud ded J ftedHodHdBsMIsd fMsMmistsd
slso jlsMmise j dzdetsisd, o Ists otej ddw C Oz ezt gaC
Eidztseo dj tslso’Plsmlso g dzizb®dEdd IsOCo" fif te@fdzc
Ctsfo jdzdz’ 7 EB' S tso ¢ teOdzd Udza @ iRisis'E ot wzd
fsfdzj Hdzj ] otjdBY o HwOClsdsj  sdzkzyddo
fteduyuddzj dzadv otjHO (,GefMmzl dbEdesi chislk hiets
SBWLOd § oBL®Bjhjdds CtMmojdedzr m kBT Is¢
fsisjtefjohd? YsHejteemy BRG] @@ foegdli]
2Otz §ls | v f tod Bj tolz, dz® dptsbfitpefijshy jLidsidds € v o ff
cjLEd O] d&Zie§BEGNHE®G OMNS StBRE 1§ HSHEISE ¢,
B s dz' dad WHEO pYistsHf ety Gakkm Y stelsdetsjy f oisdmh j iise
fslsjtefjoh@sh f s dzsizicmdaidstctso ! 6 . [ fdzd 1 j t

BKanz.iDd eE Wi der r ec hit4llcshakdesist sncahowhe i Azretr i schen Obligati
Bergic&hti gung der Gr¢nde f ¢r .Beenl9388.46.c hl uss der Recl
' CartierM. Op. cit. S. 139.

275 |bid. S. 142.

,02B0C 1. 1. lTwjHodHddsMmis! kBrlsitss CO¢ Cwkdljted? BGCtk
I/ 1 jMmisddS I .t B9 B®BOO .

"Lanz W. Alternativen zur Lehr.8ernvFkrankfukdm Maink74e$ 18Raus a
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Oo lsts BEESdsdejs? §sdish d hzh j e dv dsf! B j
GOV d M jydodz desets LokzSCBBattets fMdac dzOc
CBBfJ dahoydsicH © § ted ud dzj dzdz” 2 o4 dztsd{ j
or dzlzy H OJ Is dzOts i digS sdfsXZ3s @z d B tsdzj §j BT Mister d
HisflsOo dIs fslsjtef joh jets o Btd dzduylets d
ftsoejH]dedj o dzsmdyJnrndmlsO  wWeodzvjlIlsmV 1.
i ted ud dzj dzd v otcj HO, Mdzj H 59 Olgijscizyddes, B
o 5L d&3f %) dz

[ . sOtls' | dgj Mdsslstew O dLo j Msdetsy
ftesfmis ts i3z Ctedlsj ted s SetOdzd Yyd dedtfr s®Pls fifp
MstczC skztedtotso Ols Zud dzd 4 s o ddaj 9 HJ
ftcJHodHddisMIs! d Hftoj HBSIsoteOIsd BsMis* .

10 fjtcosds 1 Is0Of sftcjHjdzw jlsfpw i ts
9 jtosW Isdatsls s & By jls f s d°y' dz® to d o & t
EMmlsOdzOo dzd & O Isfypw  dadszC BEg estOnIs f 5 H jz d3j dz' !
ftod uddej aifw otejHO

ltejHoadHd i3 Mlis! sLdzOyOjls thtsL dzOdzd j
otoj HBsdetsMdatsets ftso jHjdadw o Mtk ftize g ¢
[LdOYyoOjls dzd ftojHoadHddBsMIs! L dOdzdj
Hsf Emisdls: , Ykt 1kt KOC, bkmdkssd] §ikf
fdsr fdzj W tc @degiay) fedgesfy v j o3 daj Bideid o H
MydlsOls |, Ylsts tshtsL dzOdzd j 1 ®jslsidw & tfotc O f) d
ftcj Ho dHY BsMisd

1 toHp  H d i3S My Is d ftocj HslsotcOIsd s Mls
Ctedlsj tedw o3q, ftsLotsdzvs h ddzqd Eydlsr 9 Ols!

B pid. S. 185, 192.

2 Keller M., Gabi S., Gabi KOp. cit.S. 63

20y/erde M.Op. cit S. 33.

81 Oftinger K., Stark E. Schweizerisches Haftpflichtrecht, 8. 17; BGE 90 11 9, 13 (Erw. 4).
%2 pi dN.24A 5

% |bid. A , 8. 38.
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HjJjMmishmtse detsfls! SCteOded Yy dedalz s  H | j MY 1
EmsOdetso dzj dzd o jlsmlse j dzdetsfls d

HlsOd Otfstc j Ho J H d Bsfisd o dyjjHttdsg H g dzks [t
sfzso j COC ddzHdodHEZOM df 7 " 0OOCIsjtd
Csdzy oudrepeoe jHljtegdvdzj e s dzdyo (tsBPj Clsdoe

10 s ftwjHodHd®BsMisd d HtejHBlss
flsj f j a2’ o d dz

ltejHOdH] dz * L d3r M
14 JtjHiBslsotcOIsd dz
[ HftocjHOdH] Is! 1 4 SMisstet
[ s ftojHBIsoatcOIsdIs!
1 dMfsmsejd ftejHod 14 HJJ MY ST
1My jd fiojHEE
s shtse dzs s syd dzd 9 Ols nOtcOCIsjtc

SftejHjdvjls dldspd @ cddsdod & M sht
ottjHO cMithmsejd BYyjddesOl! -O0EOSIkjt d
SHds2 Mbksd , ©OMfsLEOjls f§lsjdydod
fsojHjddy (ddisj dzdzj Clsk Odzi riskizls & tegzdstp dzk |
HifPso dvw (otsdzj 82 widdjlssjvdzals L & | sz MBH,
Sfdse Oz 2, 5 SCtlstter &3 dzdys ftedL dzOj Isfy
fsfdzj Hfflsodw Mmotds Hj2flsod2: Odsd, Isda
H tc.

LA hdzj dede” &3 MuUdlsOf Ismw § seod Hd lslzddeO i€ its
SftjHjdjdd = fohdjafsed? d d&jjls ot
Bdzsecsd3 Sftej HJ dzj dzedJ kA" MdzO .dij tHEd- sz [ BE
sjn fdEzyow:, C(BEHO bd'hdjdd j Hj20lk
oL da Cdatso jded® ddzd. ko j dzdyj ded® otcj HO

284 Roberto V. Schweizerisches Haftpflichtrecht.280.

0ftinger K., Stark E. Sc,Nweizerisches Haftpflichtr
°Fe|l | mann W. Der Verschuldensbegriff i m.HdelO6i 1087sSt ec h
365.

287 Cartier M. Op. cit. S. 157 158.

28 Rey H. Op. cit. N. 810.
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{ fwduddejddd otjHO 5 dj sMisttcty das
HjdzddzC o jdals dzj HtcjHodH]jdz oatsL dad € detso j dad
ftse dz¥ H ded d Y e H J EHxkdzts afts HifslstiRdpHIDWRIS I d +
v O6fFls OdzH Otels HEdy dets? Bhdislstedls j dz dzsfls d,
dzj sMlsstesy detsfls: . 1 Isjtstedd ddasjtej Mo
o dzkz Is to j dzdzd 2 d dzls gz iezdzd € tz@ @ dzetz'ozls ftesyd M
sfBslstedlsj dz' dzsfylss ), Mmsimistswh d 2y jodzlstd®eyjdHd,
Clts d jMls: wldduyd) s fteslsdeo i tcOo dats fl
oMy ted ded B3OJ B 4 tsoj Hpdarlsic] @daf J M @ @
ltod {lssd3 MisOdzH Otels Bt jHjdzw jlsy o Mtk
d dzls j dzdzj CisdgtOulzrf e dz! tfidc sy j M ts d3, o tsdzj,o " ck
e 52 Mls of jfltely Higlzj] BE° g OGBRJdBE tBtOL 53, Is j
otsmMftesdL otsHdls Mmdztsy dezs CtsdemistelzC yds o
Bz sttty siisd, &PshEdeddetz ¢ Hudlso] s
dZOtkzh Os h j j Mizei jClsddzizigls ! , tshtEE s o H kb gzt
5Bl jSCIdo desdsz d3OMh IsOB Iz .

wkh jfsokzjls By jfMsets ftodudds, ft5 Ct
slsC dzsdzdls! MW ls ESOLOdzdzsets flsOdzH Otsls O:
otLBEYHjddd, f6lsjtew ¢ tdfyf dlsuciodgddzj B
1 sty demMotsBtsyHOjIs dzdyt s lse jIsMmise j dzdzt
Hisdzy § dz2 fsMtej H 5 Is@ ysfiidssipy BeOSids hej , MM W d
sBWL Odz MmMtsB dz¢ HOIs! ) s L Edetf stedfsjv. 0 dzw §3Jp fipdz
dzoj sMiststetsy detsmisd Bls  dzj M tsigts & dztf fiskingizj s de
fso jH]ddW. l1tedyddzedls j dz otcjHO HJj2Mmlse
ftcjHOodHjdZ tejLizd OO Motsdm HJj2Mlsead?2,
Metstetcj CIsdtctso O Moty o jHjded ] .

udzj HiZj Is ftetso j Misjd d3jty@Lze tc @dedzwjsdd
dzj sistst@y. detsylg H j tc Odz! dgr 2 17 Zzo j2yOted

29 Oswald C. Op. citS. 48.
YGauch P. Der v eEimBidabstdéngGbligienensechh S. 194.
“1Roberto V. Schweizerisches Haftpflichtrecht.225.
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dzj siststotsy dets M ls ! dqdsd 4 Is d3d Mists, CSEHO dz
ftcOoaddz ftojHBMisstetsy detsMmisd dedestedtelzj s Is
dz¢t BEEts tOLEBdtsects yYJjdztce j CO o O dzO dzts ¢
sBMisskls Pd&. M | ftotslsdo detsdz Mz 4O ted Y
dzj siststc® dzefldsds u S d L toj dad Wis Do tsitw ¢f ds i df dzlss
CsSEHO ftMmdzjHmlsadw ftsojHjddw dzOdBtsdzj |
1 s dg] Cislstster f sfmdzj H s ojd,w ECENIs B @y § t
o ded 3Odzdj CBlstster n tOMMmj W dptsts  oHjtsHdzy das y jden
f smdzj HMise d2 f sSHdzd BBOJ Is dL o j mMisdg 2 o ts
dzj sfMststetsy detsmisd d EZdir MfdzOG. s Mmtsy Odzj dad & ,
f. sOwls! j dzagj EZHOJIsmw .

{ftinjdvwy oddkz wsfjyL d 4 ujcHyeaidHspdsOls
Zyj dze?2 Motsjd3 fuEStdy jIs ftotse j Misd tcOL
fteslsdo st tcOo detsfls! 8  dhdzp v ifds® | dzdiOw d yfif alzdats:
Y4 dzt ¥ EmMisOdztsoe d Is WOCIdyd MEkzs mo w4 (
sseHO ¢CO¢C L OH OO tedue zOMEiEpEgdIs Isd yj im!
otoj Hisdetsdzr o8 1 so jHjJAj B  HjdddSoj distsc

1 sfpdzy twOMMdisiste dzdv o d dz ud dz 2
Ldz2Oyddssmisd Metsj?2 Cdzyjtfydd. 1t HY tsdztsy
o' MCOLT 9o0dzdVv" 3 HEkzees, YbO®RW jftcsBiglh
Jh] GHWEsSKEHEAED jIs L O CkttlsClkz Metsjet { to
[ Odzt dzj 2h d2 CtdWdzdSls fftoj HSlsotcOM j dz s
Mlststetsdz’ . [HAZOCE: CElsC O § tstco OdzO

Il dz2OMmlsswh jd3 fteddsj oy oL B3y dets tooO™ G e
d ftedyddedlsj dzv otcj HO. 4 dzd dz$ 9 § dzls, : M5y d
SHdB?2 MmMiststedz , L Oh g 13 Pdztayfy dndsts(fyIs * ) oK t& G
Mststetsdzr lsjtef johjets Hij2Mlsoadw disd § toed yc

292 Oftinger K., Stark E. Schweizerisches Haftpflichtredht, 18. 107; BGE 115 Il 283, 287 (Erw. 2a); BGE 119 II
443, 448(Erw. 2a).

2% Cartier M. Op. it. S. 153.

***Ibid. S. 168.
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C Wdrdud M2 dzj § tod Cdstiigissch)] .dzdzts tigls §f te j(fy 4 B
LOMdIsy ydMmbsd EMmMifOjls ddasj ted Mk § sSisj te
otcj HO MydlsOjlsmw ftoslsdo s tcOo dz' 3.  fndzd
CkztelsC Iz, dzs d fwduddzeddz otjH LHBKES ! ¢
WdLdud M¢ s2Is dy J fdssldnilsteltfisifo h j 65 ftesHtsdzy Odz B
Is ts 03, Ylsts HJ dzd dz€ 9 § dzls, ftedyddzvw otejH
slso jlsdzsets oatcjJ HO o tjLikzdz IsOIs] HJ2Mlse 3
dqdzls jtej mMse o d Lk flbjtfjoh jcts.

1 sdzj §j  Mdztsy do aRdznjddziy'O j fdss ¢ dzOMmd 4 § Oydj
o3 h Olsj dz mise ts. bolssditse d dzd My ls Mls ®@dats
Istc O dzm{ tstcls dzts G 15, o ttdAg ofi fin'ls g fddgforuddvizd Has sHtdsjteHs © ! &
1d Mdislstew dzO Iss yYbsts Hj2Msadw ottOYO M
MisOdzn Otdsya]f, j dds Of o tsL dzd C O Is tshdztsy dzj dzd v .
od3j h Olsjdzt Msets oBHJdIsj dz dzi HO8 Odz. 1
otcOYO Metslse jIsMmiseo z8 Is fesWj Md sdzOdz! dz
B HdyddemMSC sz o dzj h Olsj dzt Mlsez Htoj 8 Odzd tok
Yy dziztfiglsd o dz¢ B3 Mdzz yO, . s O0¢ CO¢C, ddz
dzj sBrSHd@BsMIsd o, CIO0C w2 § SGENisfigdn s £ § O
dzf otsL dzdC OJ Is. l &3 Misd M IjgdB3 By dz" 2 ¢
fOydjdzgsO dzgj dBsyjls BTl  fsddshls! s
s jteOydd Htsdzydzr BT iIsy HtsMIsdedzzIlsr Sdag ) d3.
mMh Mo lzjls fjtcotstsy toj H dats cCts  otdBi fjlsCAsdgtooc
LHBco I W, mMdzj Htse Ols j dz' dzts, H dzw or wog
dzj sBatsHd di3s Mtse dzOMdj. wtedzOmMdj §O0ydj o
tcdME o Odedzs?2 ¢ jtecOydd M dej sftej Hj dzj dede
by j " dzsets dfmrntsHO Y fOAYd dels 36 dzdzogP dz diC
dzi B zOc s ted W Isdz n f sfdzj HMiIse d2 d koL
YydJ dzsmisdztsmils d .
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J hgj2yOtems 52 HisC Isted dzj 5OC dj
sh j dzts zdzv®h dIgdH ! 3" Mz Mse dzOMdw o HO
ftcOo | Zzd yo dz0 oMt sl j dzif 51 Isfipallzd d3ds,
o 3jh Olsjdz Mise s BJL M6 dzOfmdw (HOY §
foslsdotsftcO@odz d3, o Istsd3 ydmdzj o Ikjn Mmd
dMrsHO s jttOoydfy «KOCMHdBOd dzo

[tezedd3 Mdzsyde" &3 fted 3 esdz Weodzwjlsmw
H jfiRlse d 2 . J SHdSdE Hjdj O j dzdz¥ y d ts dzdz
ftesOdzOdzd L Jtetso Ols! toj ¥ dzj € Iststedz™} 1 Htg @ thdsiet
dnloOw " &z fteduyuddzj dz otcj H, CBGEGHO wslsa jlsyd¢C
toj Wdzj CIststedzts iy rroffsdd ©  tg dedsij dsvtcls(:s d dzls j
f tc ol tc O 9 dats iy ls sBdse " o0 Oj-ife s gk 5
ftedyddzdlsjdzv otjHO, Ctltster?2 B' flsd
WdLdui MSs2 yj desMmlsdesmisd. t 4 W dzj € lststedats
or tcOy jdzgdj &3 Mo B ISHT HJ2Mlsea d?2 H J dzd dz6 o
ftojHj ZOR] otdzjotsets Ctdzstetsdzy. 1 HOdzd
slso jIsflse j dzdzsMisd dz0 tsfdzZh o OwZ(tey dEIs Mtz js il
Bsy dzs HBBdl! MW, dMftsd kv Isjsteds d dzl
fsdissh v Ctedisjtedd o fted HoadH(J dfistpdsle O Jdls frfig
slso j lsgld Si3tsfmjsls dz0o Ols! " OwLOCIkjte d  sfdzj
COC dz dogj MIsMsBjde e HWOdH IS d ftej Ht

1t twWOMMdisslstej dedd tjWdzj Ststedesets
MY stcdiz dzd es9 Ols!  Isdf dL dtetse Odzdz j o teHtafAstjfdr.
ftcjorhOshd?2 Hofkzmisdhkzs MEstshls! , or d
f tcd L Odztsfj Qo lssd3s B d dzW . ] tc tstds dzef B PE O 4
fteiHh ifmlsolze h dd3 §tsoHJded] ds, O dj MO
sdfdLOydd §sHdiydls ddh! fteiHhjmlsslzs h ]

2% yverde M. Op. cit. S. 26.

2PN e BVig | | .©p. citRz. 4, 16, 137, 183. BGE 117 |b 197, 201 (Erw. 2c¢); 115 Ib 175, 181 (Erw. 2b).
297 AppGer BS, BJM 2001, S. 300.

2% |bid.

?9Cartier M. Op. citS. 174.
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] SHEf . sOtl! j ftoj StcOfmdes MY tcOo dzv j Is
ydfmists  CsdetsdBd ud ¢ dn z By ldsh) s Is d W I tm) A Hetz t
CsRf Odzdw o' HOjIs Mjtelsd¥ dC Ol fMttlse jlsfls:
fodHBIIssB HsEfBBBE@YP] S 2§ dzgf | L dzj Stsdtg ts jy
toj ¢ Misdg@ydftiets j SO j dz0 5 ftod yddzaj Odadzlz
st Odzd W dzj o jtedets tftjHjdzddzO { Ctsdsedy,
ftedyuddzs? {lstsets. [tyjls dzd §sSkzfOlsjd
Cslif Odzd d, ig) Colsistets?2 Hisdzts adpjic dz' fkts ) listisvdz
lteslsdosf cOo dzsfls! tsftejHjdzvjlsfw ) ¢ 5B
[(fMdzd o HOdedz' 2 MjtelsdW dC Ol (L O dzt yj dzd j .
dzd sftej HY dzj dzdzsdzsz Ctekzeckz dzd y, BOM®zOdzm d
mMdzj Hse Ols j dz' der,J IsPE & INW J dedejsIsfo 5§ PO der d3.ls
CSGHO OHtj MOIssd WwWeodzw j Ismw st ted HJ dz) dzdz
(LOSC dz¥ yJ dzd d, 1 CMt j tols dzts d3 d3dzj dzd d ) or
dmf sdz' L s Odzd J Istcj Is+ d d3d dzd y O dzd , sts
HJ dzd € Isdzts 2 dzdzisfglg df M lsimj Jis . JIso jIsMmise j dzdz" O3
fslsjtcf joh jats. lted Msf sMmis©@o dzj dzdd d dzls j t
fd elsd¥ dydwelzenh j2 Cs®Bf Oddd (tsyd d" ¢ O,
Mdelsd¥WdSeOIls (LOCdz¢ yj ded 4 ) dz4 dmf sdz' L 59
qdzls jtoj Mz ¥ jets dzdyo

(] GHds?2 o sds?2 ddzdze MlsteOydj 2
ftcj HsMIsOo dzj dzgdj dzj HisMistse | j@dgts? o d EWOLCIOR BN
fl &BjMsO OBl . O0BlddS ftdydddda o
fteddzvlsts tojh j dzed | bte St Bt teysicdddtede § s i
1 d Mdsslstew  dzO@ fteduddsj dedj otejHO o tjLl
sStezHBSB9 " n GBWLOdEsMIsj 2, ttkz¢seoatHdIlsy d
WOCl o ~OOCkjtedmisdSj f *BiMsO OB’
Molsdkg® EMseOde Ojlsmw dO f to] fEjacdEasls t&
steeOdzdL Oydd.

30 pid. S. 182 188.
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[Mizd FOwLOCkjtedmsdSO MmsHjteydls dajHE
ftedyddzj dedz’ 2 tcOBBldzdS s dsots®Bz OBl
fjtco’ &8 ©OBGlBHOL,]djd AjHjLOd djxzj f
sBtsMdtso Oz feslsdo s c@o dzetsfyls: Mt fir dzg
VEEdso desEts sBHJCMO ¢l BHHI HE® ¥j sd)ts s
¢ kjtsttdd ddadsjtejmise, sy dets 5B &zOtky dls:
ssdz MSttes - OOSIs] tcd iy taizs Gl tc § gk o @ dz@
ddels j o Mse Mmdsd N OJYldipyj Hoj ded- Hhiswdef IsClzj Is ipw

v 0Cdds sBtcOL 543, Cedzyd f ydw [ . s Ot
o jlesWisdgsfis! MkHjBdsets bEhnBkskstj ddy
1 4 ftoj d3j dedets o sL dzd S As 1o jsdrdeSslindzts? W tzlstal jyls fr
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394 Shavell SFoundations of Economic Analysis of LaRart OneAccidentLaw. Ch. 1.P. 2.

W 0C dROLT 90 BOY foisBdzj BO 4 CMlsj tdzO&GELT H Q o dzj ™ ted Bz dath fY
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Law. Chicagq 1988.
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Costsof Accidents A LegalandEconomicAnalysis New Haven: Yale University Presk970).
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dzj sMiststesy detsmls ! fslsjtef joh jats, zdz3j dz
dzj sBrtsHd di3sMisy o Msf tsMisOodzj dzdd o34 ted § tc,
dmils 56 fipisls &z 4 Is, 9 O3 dzO dzd h ! misj § j d& sis

ftejHfteddzvis' 2 Ywslsjtef johdds, tsls HEsdy dz A
lsisihdzd flsjf j dz@ tsls€ dzts dzj dzd W Hs jsdzafi gzl o jf delg o
sfo By HOI! M I tslse jlsflse j dzdztels 2zt j fc

l sdztsy jdzdW L OStdRZO, dzj HGBYIEMSOs h ]
SCOL" 908ls dzjcOldady 2 1 WWjCl d&zO flsddk:
ftej HsMbssy &zsMisd, 1OS COC fslsjtefjohd
Pftej ydesas §tsojHjddd. [Hddd effruddzpeedg |

ydrded ddzd LHBtetse ! & . g btsySd Ltj dedw
fsdztsy J dzdy MSLHOJIs dzOHdzj ¥ O dJ Mmisd o3lz dz'
LHGEES ! ¥, fsMCtd S otmmisOdase dls! f
GOtk h j ded v , ftojHilsOo v j sv 2 Olsfpdls EHE

ftslsjtef johd2 of dzzynjdz ftoddzd BOIs!  dZBH dzj
[ fQdzd gslsjtef johd2 dzdh zipv k2GS d, oteWH
CoiW stgls@iis2tc@d@yhij fted EfmMdztsodd oL d3j M j da
] wOfmMmisltej ddzs?2 BisH | dzd B I fijls gy
ftoj HisMiststetsy datsfisd, bd3jdz hOshdj ojtetswWis
Bjdzej j ojtswWilsdasmis: L OadMmdl dzj Issdz' €5
d Bl Bl jBO HJj ¥ qzodtsi]lesd tofls 8 tsta dizls j dz
Cd9 Hjde, dL vyYjets fMazjHkjl, vyt ojtetsw
Yy &3 jMmdzd Br td ftesjLy0Odz 20 Cd3 9o HJ d
slso jlsfise j dzdztsisd dzd SO dzj odzdw jls dzO 1

MssegHO MzOjBls6Opma Bjh jdzdd ojHO, 1SOCE2 tiydds e jls
Mstesets? lse jlsMise j dzdetsisd My [z ygristtialglitydmjtis dcdeferdasdi kodtribgtasyis | tc {

negligence). lted Mtesets? slso j IsMise j tzges figls dH j fizd diztup, JlsdiEs
sSBWL Odzdzets fnyls ¢ fs oL BIMjdds otjHO Istsdz ¢ts 9 Issd3 Mdzzyo
fssjtef joh jets Brdz oo jdz Hisdy detsdze ERtetsoadzs . [ fpdzd Lktetsoe j dz

Hisdzy desets, Ists HJj dzd dzBo jstizls | s g dalas sl s

%L Cooter R.,Ulen T. Law and Economié 191.

21 4 Jtarop dhndasistw Istisdisd daj tegdeBs 8 | jHigoy s | dz'datsfipsfls O das o d dz
s O dzO B (B7R: LCdlabresiG. The Decision for Accidents An Approachto Non-Fault Allocation of Costs//
HarvardLaw Review Vol. 78. 1965. P. 71345).
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ftetsjLy Ols! 1000 S o HJd ¢ty tolfls Ofigsie
siiclstedIlsj dzt desmisd (ylsts ko jdzduydl o]ttt
fsodzdwjls dzO o jtesWisdesMmis! Htdoedzy yd dedv |

ltcd Bleo jlsMmilse jdedesisd BjL odder Mmlstclz¢
fsBEZzyHOjIs fBlsjdydOdz detsc t§ HHz f dzdf deQeg) joFizlsiAoz
LWWjSlsdods 2 Bktetse j dz& Bjtc ftojHBMIsssY O
Hjwlsj &P dztsfls d sOdzOB e L d ftoj HdzZOG O] Is
ftosf steyd s5dzO0dz! dzts BBj N HE fls ts te s dzO d3d )
HiWlisjdz detsylsd. s fteddsjtelz, Hyofjlsdshs Cfizdc
LYJ dz" 2 Flso jtiey HOJ Is, Ylsts tsBWL Odzdats s ¢
otsL dzy dls! dzO Mmlsstesdzz, B jJd&Z HJ WIS dzd dz
o jtotsWisdatsfls! f todjrid@izjodmiHvd lsojtalgvH-ED ol ditpls jd d:
otsLded S OJ Is mMdzj Hzed Owind Y IoBGdj ABO: S EHO
o jdzd yde O Is Bl jd&3 Moatj 2 HiWlis] dzi dats
ftedyddzj dzdv otcjHO, EkfmMlsOdtso dls! Mmisd dzlz dz’
ftej HMIsOo dzw jIsMw L OlstckzHdzdIsj dz' dgr 5. 1 slsts,
CtsMmoe j dedes € ts thzls tetlsrizd jledg ¥ "HQ W Is j dz! dats s d f
L Oo dfd dizssMmlis d tcOL d3j 6O MstcOR 59 52 ftcj d3
QolssdisBddzj &3 S ddztsdzj stctso .

1.5.2.v Mdztsy dzj dzdzOW { Ctsdes B yd M¢ OW  d3tsH j dz'  H

I mh fBRY st QH dyd sdedz' 2 Y sHARBH  fsils
ftoj HMstttny s icsfzBRG2 sd gzdw e Is dzO o j t
otcj HO. sdzj HEZ ] Is ftosOdzOdzd L Jtetso Ols hd
ftoj HsMsttesy dzsisd SHdS?2 Msttodts? dzj &
Bjte, ftoddd BZOj 3" ** Htclzcts) Odglsdztshplsiac 2 s O C
Yj B HsmMisOlftoydsy .z, otHdlsjd ctkzLtsods O
ftojHisMiststesy detsmisd Hdzw otsHdlsjdv COBEKdME

3] 4 j toa Ogzdz@w d iy dtitsidndsdztsn zizjo dp@zdfigzdShavellS. Strict Liability VersusNegligence
P.1-25).

324 Calabresi G. The Decision for Accidents: An Approach to-Raalt Allocation of Costs. P. 740741.

32> Dharmapala D., Hoffmann S. Bilateral Accidents with Intrinsically Interdependent Costs of Predaigiamal
of Legal Studies Vol. 34.2005.P. 23971 272.
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HistetsG d . ltcd 1 lstsd3 fsCizfCO ctwkzLrtsoads O
s OtcOCIsjtcdL 8o OdzO co¢ ftoddav Isd § a3 te
o Qg 2h d2 otsf totsf: fsLotsdzv e Is dzd tc
fjtejtcOmMftejHJ dzWIsH dLHJjtyCd BB 6 o] HE
o  dzts 9 dats 2 slse jIsMmise j dzdzsmis d HJ dzd dz$ 9 J dzls
shdiislstedlIlsj dzv desmisd, ylstser Mmoo jMmisd & d3d dz
d dye dte fteddaw Isdw B te HtojHBBMIsBotsy dzts
slsizlsMmlso s s Misddkzd Ekydls' §F0Is!] dzdHsjj o
BM dzts ftoj HdzsY j dets o j ! dg@6 j v dzizc @sdsle dptisji Ists jj
o d dzlz M oeLABJhjddjdd dLHjty] ¢, o 5L dzd ¢
foj HsMisstEEy dasBB G d d3j 1o, JmMdzd ¢COBtedtsdzj Is
odzj Hstesy dzd €& (I BIsjtef johd2) MsOdzd kEyoOml
otsL g h jdedw dzgjtsBrBHd®BS ftoddzwIls! ot o dzd
zo j dzd yddz MmMissddshls! B4 6§ tedgt 5§ OB s
fMdzd H B9 Olegkzopdiatzs]j dz' " d Is ¢ tcOL d&3j 6 o tsL d3j " j d
HOdzdz" 2 tojydd3 MLHOjIs dzZOHdzj ¥y O dj Mmisdd
ftoj HsMiststesy detsMisd B j B3 MiststetsdzOdzd o dzc

ez dd3 EMmdztsy dzj dzd § d3 H 9 2 s totddsjdrdg) 2V odgi
tesdzy 9 OV dzj 5 o] exgnte dz@zijls ©, F @¥ d3" k)4
ftcj HBIsotcOIsd Is f tod ud dzj dzd J otcj HO. HkzB i
fsojHjdadj o MmMtsslse jlsMmlsodd ) destedzOdzd 1 t
v OC ts2 B3 =~ Odzed L RBtc jsHnifiAsdrtOxylz dedQ@ , Ylsts tots dzc
sftej HJ dzd Is! L Ot Odz] J . J tej Odz! detsfylsd H jV
SIsH J dz' dz" § mMkei jJCIsr fsSHoe Jtey J dg ted iy €
fslsjtef johdds. SsOC Bimstetskzddzes o tcOL  dzd |
f sHisB dz@ B J Qo dz' dislster | dzj ftej HMEOL 2§

X EROj MW, Yl HOdRZOYW ftteBdj B3O By jls B ls! tjhjdd
Cfod@s Otdlsdy & Oosltsdsedd)?2, BjL GBBOMNjddw ¢ ddfisisl d
slse j Isflse j dedzsflsd .

%27 Dharmapala D., Hoffmann S. Ogit. P. 257.
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Hoetsds §5 8] dgitc j BEBEEDISI2d" & ftod b s
QolstsdicsBddzv. s0O0Cdd3 sBtOLtsd3 atsHdIs] dz¢ Oc¢
fisd Bz dztse, ftoj HdzOL dzO Y dedz’ 7 € tsdz$ te jdsddafs |
ftslsjdydOds dztsets ftslsjtef joh jaets? RMiststed Y
Colststesdglz Mizei jCIsr  tjOedeizsls dO ©BO
fsrdydwy ftojHMsOoWw j v B =t ofjRydzigB j § j ¢
ftespdz sz MY J yd¥ dyd Medd RBiwd GJdjHisMss
H j 2 fls oOdfgte d d3j te, 9o Cdzs yjdzedj HOdz dzj et e
1l sfdzj edgj gz P Ojls o jtoswisdatsfls: MlsOIls! HJ
9dHjls! HEkzedhn EyOMmlsdedStse Hodyjdedw) d
(Hezedd EyOMmisded S ddmls y O et s dsteiazdigle’d) Isaf d
sjtstejlsdSd ftdBjcOsls ¢ HBotdz dats L WH
ftojHisMiststetsy datsfisd, ftedded BOj &3 j tHdzd B
slsdztsh j dzd Htclze tsG s, Is ts dzj 5B - SH d di3ts

sMisstedlsj d dzsmls d o “bldkydtd L DikEsY
tOmMMmBsiste] dzdzOY MdlskzOydw {fhidiasyms s dgsficd |
COoBtodstglzj Is sHdZOC 5 1 Ists5  daj sO¢ . J f tcd
ftojHsMisssy dsmisd MsL HO9 Odz dzj ¢ Olsd o dz 2
(oL s S LOCSLEOYNd OISz HEBBEd Sdz
fMzz yOj or Bttt ) t6r ftoj HisMiststotsy dzsmyls d

zd3j dz' h dIs! 9 Jj oW Isdgs s i ted ud dzj dzd v o t
ftoddzd 308 h jets SOC ] 3 telf.MsdzmsOGf Is H izts dzis 35
odzaj hded2 1 WHGCBIcddz] HtejHEZOGOjIsMwY  dtsH
Hisdzy dzs?2 tihislstedlsj dz detsflsd sOSdd3 tsBteOL
mMdlszoydd tetsdzj o 52 dzj st toj Hj dzj dzdetsfyls
ftoj HsMisttesy datsMisd . Hots2dzr o + WW j Clstsds

%28 Luppi B., Parisi F., Pi D. Doubledged torts/ International Review of Law and Economis&l. 46.2016.P.

47.

329 bid. P. 43.

30Cooter R., Porat, A. Does harm to self increase the care owed to others? Law and economics ith doumftied
of Legal StudiesVol. 29 (1).2000. P. 1834.

%% Luppi B., Parisi F., Pi DOp. cit.P. 47.
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sOCdd BBLOL A, ofj ndflydapdaev] s
Clsster j dzjsBRBSHEBS Eydlkr o0k! fttd Wt
slso jIsMlse j dzdzts s d .

1.53.ulstcOn 59 Odzd j

15 Bz dzd ¥ MY jydOdzdfmisse o B d&zOMIsd
sHdts?2 dL fteduyddz 5] tCeSldssitaftds s sL dad € 16
Wy dzW gzl B @Is 9 dzts | i b dzfp piewfii g dzls O Is fgw , s QIS
dZdy folsjty ftjHjdjdds? Medd' HJjdjc |
fsdzz yd dedj IsO&GEDY HYsp Offlis ol @athfiL dz"J jte OCthiciay
ssdzr ¢ts5 sl Msddsmisd ftoddzd 3O 5" 7 d3j
sYdHO] Bsets ostejHO, dts d ls lssdt,qsfhigiss
stsysSd L tej ded W 1 € 5 dzts 3y @ AsteasO dzd @ dz0O df
fdtejteOmMyftej Hj dzvlis! tedm¢ d daf dzdb tc Gf d tesif dgis fix §
fMfzBi jClstso .

[ dzv d&zzyh j et kWMmdd dzdv MmdMmlsj &3* Mmisd di3kz
byjdzr j ftejHEZOCOs I o jf)! BO dzt¥ By Isdz 2
MdMisj B3O MistcOr tsa QdagdvdzS dejj Hizlst) Isdizjf daBtsy J Is L
Slso jlsMmlse j dzadats Myls O I bty tztMis ddzj { ta
MistcOrso Odzd ¥ BIs dgj MyoOMmlsdzr = MAzEyoje,
lted tjyddj lse jlsfise jdzdetsfisd BjL o dde
ss6ts, sdz BEHjl ftoddsd BOIs dL dzd h dzd J§
dL B j ) Ols! tsish.d S g § tedetlffiply HY sSdztsy dIs Y k
OS¢y MSCwwobdlsfpyj dy dzoz®jjstd Is H O dzdzlz &
fsmMtej HMlsotsdy kd3d dz' h j dzdvV tOL i3 6O 9o tsL O
e OMY tsdztsy j dedelz@e € el jink jiza

lted tejyddj tlse jlsflse j dedesMmifdsd L @ f)dztse
MeBdzt HjdzgdWY HBAd dese s MIsOdzH Otels © thHdIsiste

¥ ltejumlsOo ! Isj, CO¢ BRHEIL jL
slso jIsMise j dzdesmisd, 4 Mmdzd dzO dzd ~
33 Shavell SOn Liability and InsuranceP. 120/ 132.

Hdls! dzj ©OMYsdsy | ddr |
GOMY tetshiste Odzw s s Mw  dzts to o3
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slso jIsMmise j dzdzts s ff .zj Misls | izt ds"Cffli MO BRSO E 58
fdzz yoj B8 "sjdPasiidsdadsisy dzdsj Mdiglf ds@fls Ohg dz" o,
fslsjtefjohdj dzj wOMY tsdizjsy i @dnis €O LEHOdz .

vOSdB3 seacOLCEd.SIsjlsdud ME sd s igHghds g
MistcOn S ®alzflsmise j dzdzsMmis! BJjL oddzr wWodzwjls
HJ dzd dz€ o j dzlsT dzj 2 ste Odz' dz ¢ twdmCkz ddzd
fslsjtefjohdj. | Ists disjodets@j dsso e dsj ded
ftej Hf sylsdlsj dz2 dz" o3, CsSGHO ftslsjtef johdy
ftcdyddedlsj dzd otcj HO.

vd ¥4 te! tc O figfipddzg lgto f dg § QiR WD ydd  fted H
MistcOr 5o Odzd ( . I Mmdzky0o,j & fHdpiadddse s eH izl
53 dH Ongees Hdzd W s daq i) Is O ddb B g Istc d Is j dzisdetzfnIs
tcOMYf sdisely deld MSC 2 s cPfar yj dzdv HEldso
dzj MyoOmilsdzr » vBH&EEYO) & j " j dzd 4§ ftcj HMMIsOo dz
ftodd Bazj wyf dg dzj Bisazfzj 3’y oL ddC O8Il Mt
Slse j IsMmise j dzdzsmisd Hted tof ) ddsd BJLO(ddzso
HJ dzd dz€ o j dzls © dL d3 dgv ¢ Isfw fMils d i3kz dz' ¢ t
shdtslsted s j dz' desfilsd, Mdzj Htse Ols j dz' dzts, gL
otejHO. | 0Oyj B33z O PE g ©p tzgetsMis! f s da
f tod dzd d&30 Is ! dzOH dzj 3y Oh d § B3 tor ftoj HisMIstst
ftoej HsMisOoadzj dzgdd MstcORtsoah JC OB o tsL d3ts Y datsf
ftej &3fd o LOsdMd ddsmisd tls Hisdy dz8% s
1 toj HY Sdztsytef d3, H j drdsdzS o j dzls (L Sty Sy Asls j de'
MistcOn S50 Odzd W tslseo j IsMmise j dzdzts s d , Cslstster
ftocdyddej dedj otcjHO LHBto ' 8 Htekzeddy dzd y
t OL Bt MistcOn s BUOE0 s e sl j ddfj ¢ dzj
10000 MmdedL dls tdmM¢ 83060 M 5 % HES 1 %
40000 [ Mdzd Ek MbstcOR SN dJC O jMis! o tsL BBy dzts
cOL BBj O MstcOr a2 ftoj Bdd BGls Hisdy desc s

¥ Shavell SFoundations of Economic Analysis of LalRart One Accident Law.Ch.5. P. 4.
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cOL Bjte ftod dzOdzdudd 1s¢ gagizls H2OPISGORFR i B 2 |
40000 = 100007 6 OL Bj te MstcOa o2 Htoj BJd) . |
slso jlsfise j dzdats fif locff | ogceptsrj dg vl  IstsySd L tejc
B dzOG sfts.ils 5w dad W

{ OMMdBsisted d3 OHzBEzs® d Iy giftldaelj?tc ¢ tod 9
slso jlsfmise j dzdzts fipls d . ) ls @ disndDytalis s o3 shdislstsdls
ftedsBtejIsj dzd j 5 G dzj 1OLON0d.Is j d2jt@d dzvils@af j 1 Ols ¢
ftcjHisMisttesy detsMisd dzj sSBAatSHI MBS HAW ISSEt
slso jJ sMisol dafasthts dztsy §f dzgof dzzp fipdzls o tsL Bisy dats M |
B M HE f od 5B 6§ Haj it} dizidf2 L OC dz8 yd ded § 8
st On b 0@ vd o ftoj H' Wi ejsd istiasdidsj to jf te Y
9 w©wOL®Bjtej 1 000 000 ®©WOsdz® 5 %., t O
Mistslse j IsBELOjodzdzs Uj © d H dzts, s ts (zS @zdz Odsffinls -
50000 o CiPsug@fis®ejs? §toj d3dd 0 fozd dz@ siftcPis g
scdzj szh dlsj dzj 2, fted yddedIsj dz otcjHO {toc
ejyddj oddzso dats? tslso jlsfise j dzdzsfylsd Mlstsd
orhj, yYyj® dqLujteysSd ftddwisdwy Hisdy@&Sn
SBtOL s, MtsBdt HOI! MisOdH Otels tshdsisted s

] fefyLdlefasts sdz’ &8 o' cdz¥Hdlk o' M OL
fMdMmlsj Bj HsMsky dscts MisttOStse Odzdw yj dz' |
COS dBddzdBBdL Oydw tOL BBj 6O MistE S 7 ff to]

vOCdd3 BBKOLBAH, MsOiseanded BCOLT 9
fdMlsj Bz fMisd Bz dzts o , CBEHO &seckl ks
fMlsteOntcoc?2 fYtoj BJd Gls HEdy dtsc 2MffidsdgHisC) ta
os dcdesedr 9 dHOR MstcORtso Odzdw, MscOrRtsor
fto] B &3j B 6HsOL 5o &8 MisOo ¢ Ods Stsls & & tyedj -

5] H Odzdzs d3  fODAjHftdg)j HSPIs O dzw PO sSB 52 5 % Sk 1

¥ts dBdzsedn o dHOR MlstORtse OdzdY, MbtORBer | e OdzdL Oyd
BOLtSo ' o fifildstead®Ctdds 7 IsOtedWtso Cwi WWdydjds, LOadmwhd2 sl
s dzs Hj dzdW IktejBtso Oded?2 IbjnmdzdujMSts?2 d sy Otdts?2 BJLBY O
*Ibid.Ch.5.P.6 . Rdzsjtej Moz 2 + BYdtedyujmMSd?2 ftodBjte o tlsdzsh j dad
d&3j H dyd dzin g b dzts dz Js@owtdnREUlen T. Law andEconomicsP. 239.

%% CooterR.,UlenT. Op. cit. P. 237.
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LOadMmwh d2 b ktetsed™ BJjLTOMdesmisd, o
stcj B Odzd?2 Isjrmdeduj MS 2 Y 1 SuEkQ tc dgtdsds OB js
slso jlsfise j dzdzsisd d MistcORtse Odzdv ls dzj iy
Hotz] tOMf sdzsy jdede” = ¢ tdMmSk Mikzei jClstse.

1541t OL Bjtc otsL 3N jdedw otcjHO

it OL d3j to otsL d3d h J ded v to do§firHzH, ts A3, {f to ofshf EOL
Ldz2Oydlsy dz' detsy o dzdwdedy dzO MmdMmilsy dsz Mmisd c
{fsddOdz dz" d3 M S sdesadZzd yd M2 LBBYSJd Lt
oL dBjh jdedw o9tejHO. [E¥BTN ] SlsCdtsdzj dzdw o
dzj 1 WW jSIsdodesdzgz tcpiskdsjBQlsdd v (o @ dgotc W tstc
shdetso dzr = fited d3dd dedzr = o Wttdzdzi Msydod
syYdHOj BBt otcj HO. [ Mdzd ©WOL dB3j tc oL d3j !
otcjHO, Misd iz dzso Hdzv fHeddgwiIsdw d3d 6 t
fteslsdo detsdf fhpdzo iy Ismw Ytej L di3f tede” § Mmisdd3
ftocj HBMiststotsy datsmis d .

( Mdzd dMMmdzj His9 Ols j dz MlsOoadls ot @& dzO9
&ZzOh d or etsHr dJLBjdwes Isiqw. stodlsjted?2 o]t
oL B jdzdv otjHO ddzd xJ T8 mez Gz,
Yyd dzr 2 tWH Ottekzdzj dzlstseo fteslsdo HHfejddddzdy
dzs Bz MdlzOydse , 9 C(Gbttets? Hdts ddyt
MydIlsOls: Zdzd ¢ Odz' dats 2, 1 CMistcOBteH d dzO tc dzts 2
ofmMj WOClota'H j 2 Miso s Odslisdajj dalzb® s edsn Is j St
L Ctsdetsdzd yd MEtsets OdzOdzdL O Hj dzd S lsdzse s ff to
otcjHO BGltOyOtls ofMmj oL Bsy d’ -E@®kdOd?E
otsLtcOMIsjIs MIlssd igsmls! MkHjBdsets t©WOL B ('t

Mudz., Oftedd3ite, MtcORtoOddj CtOYHOAMSS? o jilsMmise j dadz
otlejHO 9o tjLbizd IsOIsj O trfp§ § tc gzl BERso O (toj &3 W
https://www.rgs.ru/products/juristic_person/opasnie_obekti/zakonodatelstvo/premiya/indéxmwipls © f sfipj b j «
07.04. 2020)

M mtej MistsdBOIsd22 dzr a3 H j dzts d3, s dmr o O h d d3 Palsgepfsy. ttohd Isldnd j H
Railroad Co.1 s H t6 s ) dgfflgming JThe Law of Torts 9" ed. P. 237 246; Markesinis, B. S. A Comparative
Introduction to the German Law of Tort?&dition. Ocford: Clarendon Pres§994. P. 107 108.

¥! Shavell. SFoundations of Economic Analysis of LalRart One Accident Law.Ch. 4. P. 10.
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COYHBSE HifjPteB Yz H@Es M IsStkzH dshisw i3 f s
ftcjHodHeRYfislOg .tclst =, Jd Mdzd dgr Hsf 2MS O, d
fodzdese s oL BN jddY otjJHO o MdskzOoydw
ftcjHOdH,] Is! fted yd dzj dzd J§ otcj HO, H 5 dzy dz
oL BIgW] S SEHO o jtosWilsdasfils:  tod yd dzj dad W

[ G 52 9 Oy dats 2 f totsB dzj dBts 2 W dzw j Isfyw
histcOWdzr » EB"IsCBBO. whkhjMmlsokjls COC oidd
dzj 5B R SHYREMEPEAOW dzr = kB " ISH tdsoolts @ $1dzgs weO0g As
stsdz, yYbts o jtoswilsdsmis! ftededzj yjdedw ¢
100 %. ] sOCtsd3 Mz yOj dLHjtySd tYJdHO
otsL A3y M jdedw otejHO, o twjLiEzdz sOIsj Mmis d oz
ftoj HsMsBesy datsfyls d B zF4&zls 1 bk istis,l s Ods jstaysz
sBtOh jddw o MkH M dMitsd Bt otL d@gjn jddd
tcOo dzO 50 %, d20 dejON jisdfdy jidg S jj ud@PBOerHzy Is Is s 6
Yylstse" Mlsddzdzr B, &L dgPis dzp O eizg g ded v o to
P dzdztsy § dz dzO (s BdEChislaizlz s Botg Qd'tsjwdisd W  Isfits 10)AMYSE o3
2 = 200007 dzOH dzj ¥ OF d2 twOLBjt oL dBjnN jddw o
20000 50 % =10000i sy dH O &B**R o tcj H

l ststots? Otc G kz d3j dzls LO oL" MC Oded j h s
oL i3ty detsisd H j dzd dz€ olg edzfsjO i téschalgdfudf jlsdzd Wo frjecs
ftod d3J telz, HyjdzddzCojdzs HtetsCOdzr 9 0jIs € 5dz]
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dzj sBrtsHdBsMIsd o ot @Y ¥ ISy te@ZO § to df e dzt
dL B J ) Ols! Oo Oted d . ) fjtotsds HJ dzj tc OB s
WOSIsdud M dd Hi2Mbseadwdd oMy i § “ulghgldse
mMkzudes  tsc¢ d B dets tsds 9 N IIs s @8 jj dadzts dzO0 MmtsB Mlse
Ploof v. Putnam (1910), tc OB sls dzd ¢ &) 15 st @ots@idts 59 C Iz f
dzj o SL By dets 2, BI d&zO oL dzsy j dz2© & &lY v 1© fzlzis
Vincent v Lake Erie( 1910) MkHndes fftodh o Otclstso Qdzts fr
ftod usiBdd L Odzdetsmils! s oL i3 M jdeds otcjHO B
mMkzH dz0O.

Il Mmttlke jlsMlseadd f HESC Istcd daivatenbcasaty, dzj 2
zdyts, HJi2MmbsRBYdgdd CtcO2dzjd s SuaG i o
o to jtwB,W LjOs L i3] MsddsOC dj %J Misddkzdzr MmtsL H
14 2xddd eoMmi Mo tsHdlsmfvie diudidas ds dsrialzd totco) Gidax]
MuyudIlsOls: o lsj yd Mbeo j @dztdiPO dztzdils jHig Qligjlz, te j H T
dzj sB - tsH d @3sMis s saxzde®, I s daigk g0, kv jh 2 figldse
MsmMistswdedd € tc0O2 dzj 2dzts dzff®B r fitpls: offfcsdsiy) I<iefy, d © dz
f slsj toff jCofhtgidedisy Is d ¥ O Cdig dioy Jn PRetOE tds jdmEd tc O 9 dzj da
srtcOdzk jet ddikzh jMmise j dzdz" = ff tc O 9 ts HJdzOd dAls

VHi M d HOdzj j o tprivetgnedgdsityl t6Q ddgEefCOdENC sd3 600 j Mizh jf
Yyomlsdegs?2 (private necessity) d f zedshsks?2 I pfujbttd t£d3 nfigdzt

duHk MmMdkkezoydvw, CsEHO ddyt, da SRl fWishls dnts Mk s d dad dzv jC
Hteketsdts dzdyO®, yYlstsB'" LOhNdIsdlst Mmoetsd ddiskzh jMmlse jdade” j f to
Hickzc tse § MmdiResiaemen ( Second) of Torts [CAdzj X BTcts (. URLAct dn Iz m
https://home.heinonline.org/titles/Americaaw-Institute-Library/RestatemerfecondTorts/ ( @Is O sBteOh j
19.02.2Q0)). [ sdzd yd Is § dz! dats2 pviates megedsitpts &) dzv § sty Isidsy Is, j dzy s o B8 j 2 M ls ¢
MeMistswdzadd Ct0O22dzj 2 dzj tsBURIsd Jed3sL@dd 19y s ofj el fiplg dlsjfndzdz' i B dzO G
dzf hdusitsets CttkzcO dzdy.

Jdyts, Hj2fMmlseksh jj o MmMistswddd fkedzdydes?2 Ct60O2dzj 2
fp yjde MyoOmjddy efmjets teh jMlssO. 5dOMMdy] igsddefs ft
M Mise j degdesmisd M yjdzr¥ ftojHSlsoteO jdadw ©OMY tetsmistc.Odzi dac
dlssdls lsdjilsdls , ylsts dzdyt, Hij2fMmlsalze h jj 9 MeMmlstsw ded d
sMotsBSYHOjIsMw ls tBWL Odzdzts M is d 6 & 5 1H g R st onapd. tBivate andf tc d y
public necessityandthe violation of propertyrights// North DakotaLaw Review Vol. 83.2007. P 653 655.

“*7Ploof v. Putnam 83 Vt. 494, 76 A. 145, 1910 Vt. LEXIZ20 (t. 1910)
“58vincent v. Lake Eri@ransp. Co, 109 Minn. 456, 124 N.W. 221, 1910 Minn. LEX888 (Minn. 1910)
59 Hylton K. The Economics of Necessity // Journal of Legal Studiiek.41. 2012P. 270.
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WEzdeRudsSsteddz CtcO2dej?2 dzgj sBrtsHdBsMmisd |
fMisd Bz dzse MmsBMise § deetfSBtctfd3z " i figld a1 @ dzv j Is iy
C O dzj 2 dzj SBE@GH d ;g B Ko d W Mtse Mise j dadzd
dzj sSBRsHd B2 Bttesd §t5 UsOMdsld ¢ Pdstg pdas th)
Hj2fMleksh jes o Mtsmis 5w dad d C O dzj 2

LWWiClsdods dzgdo " ¢ SH@E Q d dzd Is j dzw f tcy p oY O
fts s fls o *f°dadedXo @ dzts z f)ls O dats Plonf dzdattnam (H910)H j oz
Misd Bzdzd telz j Is Mt B Mg eH a0 | dikjdzd CHYE? M ls -
WOSChkdujMSsets fotWHCO, dOf 0o dzj dzdz’ 7 daz
d dzls j o ffndsodzsteds” , § sfowh j dzdzas? § t0'OR ddj R1s fi
flsd BBz dzd tetizp Odgtc Ty dzdIsj dzv ot jHO H 2
shislstedls j dz' dzs o fsiistsw dzd dets Chps@®2Adsjo2) dzds
ddiBzh jMlso @ MmMsHj2Msetse Ols! d fsBscOols:!

Msmistsw dad ( .

[ MsB j dzdlzs s & CtcO2 dzj 2 dzj sB - SH J di3ts
steOdzMOS ydsdafz Jf fEy ¢l ftedudda dzdj o &
dzj sBAsHd®RsMIsd ftesdmMAasHdl o bEfjfdsedwn,
Bsclzls Hsetsa sted s+ Mmw Hts ftod yd dzj dzd v )
ftedyuddedlsj dzs oL sy dets B EHJ IS dzb s i dg i
s HORZO dzd L d3d 4 s d3d idsosydddas s ¢ iy © i) s oY dzd d
dzj sBrRsHddisMisd Bjde hj, uwjd otfw,j di3C ey
Bjddsgd S5 1 IssEts kidsw [ dacqds)vistsentie kanesizts .
(1997 slso jlsydS fijtiMisS ctOdiigshoL j gihdy da
dMmlsjy dzj MsedkzOMddahw f(wosfkmisdls! s jls
dzj ftesojL CctkL 5 L jdij d dseli -DOME Sk |
Hdzd dzdets 2 I H Sty j syd S O HdzsL dfQ wdptaiERsig b

*Opid. P. 275,

N sLdagte t.6¢. €Ctsdatsdzd yRhHypR K. Oplad.@RT2. f O O. o

s dwdesedn ttOBlSOR s HjdzdSlkdtsBz ftoOokz 1 I EgsElidt€.q dzyd 4
QuinnF. Op. cit. P. 405; Finch E., Fafinski S. Tort law“2d LawExpress2011.P. 180).

43 Jacquev. Steenberdgdomes 563N.W. 2d 154 Wis. 1997)
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[HBZOSC & fiffsimydedf Odz ftcOotsd3j teder &3 f ted A3 dz
dzj sB - tsHd diigsMis d .

sdzjHEZjls ftesOdOdzdL Jtetse Ols Bsdzj j
mMsB Mise j dzdzd € ©O. 1 toffj te f Wpdiadzd) 18] jdgiz'  HydsHS 1R Dz 8 h
mMesmMstswdedd CtcO2dzj 2 dzj 5B~ SH J d3tsints fdzo® jWise, d
Yybsts MmMistsd ditsmls LOhdh Oj disets dd3 B dzOG O
Missd i3sMis ‘dzd BAzO B stcs Bz § ted yd dz? jigslint © yaftd
Hj2Mlsedw MseMmise jdzdzed €O s L OMdIsy tsls
tcOydsdzOdz dzf sd d Mtsydodz dzs i ilsd 3O dz! dz
dLH] eaRjdsBrHJ Bz tBtKsdzz BEZHEIS d3j dzt b
Missd B3 Hsdetzs 8 tzOG O. gdzj Hso Ols§ @ dets B Iz i@
fteddsj dgj dzds Hj2Mmlsad?2 WOCKkdujMSscet st
d Bzh j Mise j dede" = ( dzls § tedjLirHsjotdpsCpdin i ozl tz@l§ €2a2s
ZO0 Hj2Mlsadw WOCIkduyujmMEisets fteWHCO,
mMtse Mise j dzdzd € o' BdtcOjls focftc d Adslds ts toffstelp j +
fteslsdotsH j2Mlsoalzjls ftodyddsdlsj dzs , sts Jj G
gL Hjteh.¢ Odte slstaiytos Mis o j deded ¢ fistdschoj dsjfrfis jJ lihy
¢ O¢ 9 Ploofj WzRutnam (1910), sdelzy MJ Is H 5§ s dfdzdilg jedr 'S d
Mow L Odgdz" | M o udzgyzj dzdiii EBMdswisw@o " j B o
dzj 5B - SH,dakts fiids@[L d3j te g tcOL dzd Y’ B3jNHEZISH &
fteduddzdlsj azv o Mz y0oOj MY OMmjddw desizh ji
Mtsefise j dedgfttd Br dzaj fejtfvwistHlso sazOzshBEC d
Otce zd3j dzlstOjytdalr, = o tse Istsd3z, vyl MmMkzu dzj oMy
tcOydtsdzOdz' detsfyls fted yud dzd Is j§ dzw d, s ts
ftod dtsmwh d-mw -ods siejdRjisSotas gz Oydw -~ Mtse Mls
sBtOh O Isfw 9o iz Hic BL ditints BstelfO Lo-tethd s deE o d .
¢COyJ mMlse | fslsjtef joh jets or Mlskf Oj Is Is tc j
hoOlssoa C 82 MEHBRO. l1tjHfttdksydd, fjtor .

M ted kEmizcedd ftsdzdatsets oL dBj M jddw Mmissddisisd § slsj tow dadzts
%5 Hylton K. Op. cit. P. 278 279.
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ftcdh o Otclstseo Ols! Mw . dzHdzets f tod P o O talgddmnc A
M Mlsadj dzdd C f o yd dzgv j Is o tcj H s ts dz€ dzts o j
MeMise jdzadzgd C © BEZHEI 1+ WW jClsdo dz), d3¢f tsdzdzef € !
jets ¢ MmndgH©e, uj dzjeeltea deSy jlzizdj BBW L C
oL BJNh jdedr otcjHO dzO ff jtcosets MmtsB his & fsdz
Nd o R IsC o ted U deddy slaeis Gz Mtse igze § gadzdidl
@y ke IsS 0& SjstizEy s, Hj2fMlsobkzsh jj o M
ded 5B~ SHJd@SMIs, ftod udded dzts B "o s LYdittoio txid
sBWLOddzsMisd otsL BN jddwy otcjHO CpQkzv{ fsts
s tcOo H®dzdz' g Iso j olsT 7, Hj2Mmlsedw W OCIs
zOf tc O dzj dzdz" | zO L Oh dJisfigsod dglz Of iglkyey O, § ts0
oL d3j LHdW Y dzOT@®& O ¥ j dzOdzd j , 9 j oWl
fpd dz' dz" d3, StecHO fted utHfdagasty dzufjdstedidajigsdss O
MseMise . de@ @ tsBdc®L s ce d mMdlskzoOoydw A
WOCIsdyj mMedj Hj2Mlsadw, ZzOf tt O9 dzj dzdz" |
LdzOydisj dz' des dzdyJ MsydoOdz dzf = dLHjteyJ ¢,
sl dzOjls MydOdz: dzr j dL Hj toxsCde otdgjts tdctOdadih
Eydlsr 9 Ols! or egtsHlk, C(ttbttkz fssdzzydlk 6l

I mhjftedo jOidgQigdef L2 dzOH dzj ¥ dIs EZydls' 9 Ols!
qdzs jtejfMse. 1 8MEtsd Sk CwOIdvw dzj 5BA S}
ssdzt S5 ftedquddedlsj dzj 2 o to jHiR stistdewWse) dd Isizts frx
Mtej HMise EMlstcOdzj dzdv f OMmdesmisd, dzs d dz
dzj ftedBjcOls! € Hj2Mlsoadw dz tsBeHY talixjddeflso]jddsls

14 BIdzjJ 90xde @3 ftej HMisOodzw jIsw oY
stsd3, yYlsts o Blsj yj milse j dedzs?2 HECIsted dzy 3>
e dzOMmdets Cslststets?2 Htod Htwodyddsj dedd otcj H(

468 |pid. P. 28371 284.

YTy ofteddBite, o bjtttdd det Mk ifmMsekjl fdBjtt kd lsddBo
ZOC OL Ok’ fjtoscets eSO, diMftOojHddors HJjd&hjes fikd
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o d dz@® j dzd dzC sdgjdzls € d3j J Is *°°L dzQ Q@ tutmEtls o L OtclzB
ftcOo st Slac@GefdFAc s MydlsOj Ismw ¢ dz¥ yj o' .

1 dzd 30 dzd W L OAn &R % d 9104 Us, fMtsH j oy Ohsd 2
aggressiverNotstand®>. 1 Ofmlssw h Ow dsted3s®@ B' d&ZzO 1 tod dz
l bstets?2 CStsdi3dMimdd s MmMlsOodzj dzds (1L
dzj 3 j dzd S s day' Pt lssztoddrf figdn oy twOMCtedilsd S tso OdzC
Clttetsdy tslsizls Mis saggeeSSuabdlotfahd L © Kz j Is dz0:

¢l d ftedj igdzy i3sMmis! HwwOetseoas?2 MdkkzOydd
syjodHdzO BJjL HEGftdddIlsjdz® dzr = Otee zd3j dzk
fteOCIduyuiMS&dy MmdzjHMmlsedw. 1 Cfipts s Dalzjz 18 if 19
Yj dzso j € LOdzjLOjIs o Yk soHsizshe oy
fteslsdo s tcOo dzr 3. ]l d&zOH jdzj y dzsHC (), Ctslist
oftcOo | Mistsdz$ dzlz s stsdzzh j s tsBtOIsdes o
mMdlszOydwas Hj2fMlsoadw fMmtBfilse j ddzgd SO  tcj H
1 Oflis tswohr dojts H T dzj H st ZMmisd d3r Hde z dzgf figt$ o di jofd lsia
Slstc Oy § dzdz" d3q ) L OC tsdzj . <é> 1 ©Od B tsdzj |
L CMftesftedOYydwyw. AbkdHOM dzlsOdz' dzOW dH W
Hi 2 Mispfojj teh j dzdes | § 5, Mdgistsm o sHNdedztzflisd L OC t
ssds Mmdzz yo, , CSGHO asygrodfd j dzdzly jote jsfiptsfds j
fsmMitsd S tj OdzdL Oydw OSdm Hj2Mlsdd2 v

stcOL 2 3 j f sipdj 49 ojsH jdaidwlzd MY ster  sisc
ftoj Hdztsy j dad v, O Jd3gj dedzts: o C0O0Cdr Mmdziz
oL AN jddy EedisHisded® [l tcd o jlsj dzO |
dimyf sdz' Lizjlsm¥ dLojMmbsdtsy ©WOLddud) oGB!

Bz joud dzCts disw. 9wE OF .

] mMeskejlisadd M ECOL Odadz o5 f OtfOE@ON s 050 fotdnislsdijds's | Hatt
otsLHj2Mlseadj d2© o jh!, ifmdzd {Ists dgj sBrtsHdMS HdY {§toj HI
LdzOuydilsj dz! datstc Jf ot o f fpdffdzj dzdzr 2 oL Hj2Mseadjd3s dzO o jh . uwsBf
f sdaj fj dzdzr 7 1 keadrditsWStsedzftnpG@ds ‘o d H O € tc O2 dzj @ # dzicBdefRrsived Mytstians d
(CtO2dvw dgjtsBrtSHBsMIs! , B Iz fdztf docdzjydedz) tizd gzj Bicd BOd &g P d s
fteduyddets?2 i Ofdetsls sligddgeBived Yotstand Oc tej MMd o dzOW ddzd dzOMmiskz
dzj 5B~ t5HJ gfiflsUd)dzj dzdj otjHO oM d, GEOHWE? g sHn@nDd f (i
HandkommentazumB¢rgerlichenGesetzbuchl5.A u f | .: Otd Sdhmidt Verlag2017. S. 661

“°Gordley J. Op. cit. P. 133.

4" protokolle der Kommissiorgfr  zevéite Lesung deBntwurfs desB¢, gerliches Gesetzbuches Berlin, 1899.A

419 S. 214\ o tSordley J. Op. cit. P. 133
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M Misogfdicld jj B 50 Ols! oL ABj N jddw otcjHO,
aggressiverNotstand S SG HO H j dzd dz€ o j dzls  H'F.2 Mllsteds © O

dzj sBWL Olsj dz' dzts, YlstsB bd&sr mMjdz BT d2 o
otsL By dzteffBhdetsmdzr = . f Amdgs Msp d8 toj d3w J
otcj HO Hi?2Mlsetso Oz dzj sMiststetsy dats, fslsj

otsL B h jdedw otejHO. 1 €Oy Mlissdsjs tod dzdzst fitplste
v O¢, 9 BHdatsd3 dL HJjdz dgj &3 ySd2 o tsj dadze
fted2ld dO {ohishs, COfdlksOd ftesatsHdon j
BtotsmdIs weste! dzj Mdsslstew dzO@ Ists ylbsts
L dzj Slsteduyud MEd2 € OB Fd@Y.d IsOEA L alzOvddn dzd detOfi'tf ,
dlzH EZHbodzjlsotstcddz IstejBtso Odadj & daj d5j y&
ftedL dzZOcdz, <ylsts Hj2flsoadw Mo jth jd* o M
J Hiczetsd3d HJj dzj otsHdIsj dz Qo lstsd3tsB d ¢
Qo lstslstcOdzm tstc ks dzts ds, mMefshnfflsj dv Clststetsc
dHj dzlsdW dydtetse Ols+ or JnOdz dzO o Mmlilstej Yydzkz
RO d ddpls y O . gkH ECOL Odz Ylsts EZHtso dzj Ise
otlejHO 9o MstskdPBMmIgoidud offsL dzgtsy dats  dzd h
Mls Odzts o dzj dzls ozjdy Uifi¢d® 20 dMyf sdz' L ts9 Odzd J
seMistswisjdz' Miso Of CwKB2dzj 2 dej sBABHJ dBsMIsC
1 4L lz fydts® dalzdfuteftg H o ¢ Istso Odaddigd disiziHj Asd3sd iy y
B MMy stodtr sy d3j IsS sz L Ogy yOded® 3. | Bt
fsded BOJ s tdMid Motsdnj ol jebMisaaphls! Isj diis
SBWLOdts € otsLBjny fedhr dzp toc g3y @zj § W ts te d3lz «
fsLdydd, dzO dzOh 9L G dzV H, dzgy WwWo dzw e Isfw
COYHBR Stdbftc]jsdtsdz Mz yoO] osftesf s ot
dBBdzts 6 d ~ WOCIststets o . ) s ts N d o tcj dgw i
dmMfsdz! L s OIs! Mw o COyYyJmMbsoeoy oM drseE Ols] C

4’2 Gordley J. Op. cit. PL35.

“PRG 29 Apr. 1926, RGZ 113, 3@qid If tSordley J. Op. cit. P. 136
47*BGH, 30 Oct. 1984, Vers R 1985, 6] I9f tSordley J. Op. cit. P136).
" GordleyJ. Op. cit. P. 136.
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Il tesmimd2mMCts? fwOClsdsj o Mmistlh YO lsd®s
dz0 dzj 5B R tsH d B3ts ) le o dadf ndpdiaeH asp dRlsta W f tod  ff tod -
Mshis sW dad doizj Sste G Asa]EARE 6 0§ s teadsiphyfl @z L 8 dz' S
qdzOw . ltedojHjda MdzjHzs N d2 fteddjte. 1 sls,
oL B Njddd otjHO, { EaylEaptplasdnts 2 o tf i
Msmistswdzdd CtcO2dzj?2 dzjtsBrtsHd BMIsd.2 wbkzH
dMmMcj isCOL Odets. { Afytccndsdipy @ffwva s j o3, yls
fMsmistsw dzdd CtcO? dzj Fsdzjc®is § Bz p iasfigiOdflzd | ML
osftetsh 5 oL iBIMjddd Htsdyjd tjh Ol mw
dzOtclzh j dzr 1ry ftcd Mse jJ toh j dgPd d dg® dzjcdsta
ks d[ftejHjdzjdedd | jtenSobcthow iz OMmt A
ZOdzd ydw ddzd wslsmizlsmisea dw o ddz OMls g tzjodzm ls
£ C OL Odzdets d3ls e Bdefipthy Hatsls des s §f etsd mh j Misedd W
dsj 6" dds stedHdud Mz § 6RO zdzdefc s ©OL t6]
Hj &Oe cMmdets, yYlbts o jtedzjj cemotstedls: 5 o
EmistcOdzj dzd v s OMdesmisd .

vOCdd oL d3" " d2jf dzd Y el dedOLL CHafEAry ] jtatg ¢ O dzf ¢
Eyjder &3d. 1 tsbdzdydj ls dzj &3 ySda ¢ tsdzdzj
HsCIstcddzgy Mz " Ojlsmw o fdzr Lk o) totswWIsdz
mMuydlsoj smw , Yylksts dzdyt st dzOo Odzs d Y J ¢
9 jtotsWisdats yls dz0 ) lstisstcdsj dad 8 zedtg jsrOtsdRts B o gzd
fsHo jtieeOjls Ctodlsd St MLaLdn 2¢ zif 1) rdfHdzS o j dzls
dzj L O dMmMddBEs ©ls Istsegts, COCEB9 0O 9 jtesWlsdzs
i50%, 80% ‘6 dzdu dzjor0®® Ols j dz' dzts, dzj Is t-lstsf yd
Bsdgs Jets Hi2Mbeady dBsyjl Mudlsols! mv L
ftcdodzj yjdz ¢ wlso jlsfise j dzdzsflsd “L 0 Edr h dzj

M (ftejHjdzjdd] | jttntodisets wbkHO .OF20MBd 28§ GEE ; A j [Hifj tesjOny o dfj
l jtentsodzsets €52 O A B WLPIAOIL 5615 | PB

Ylftejrjdzjdzdj | jtentcodzsGts wlzH O7208MMERAMBS2 AjHjteOydd 6
“"® Gordley J. Op. cit. PL371 138.

4 bidem

80 |bidem
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ltojHMisOo dzw j Isw 9 j f)! B3RO Mydid s f) Is D dz’
toj M jdzdj, SHUZBY B j 1 j deds'L ) o j dgEg @ Iz s fi) dztz >
ddzmistclz d3j Hets @fp g j s dzC 52 d2OMistes2Cd Htod s
otsL d&3j " jdedj dfd SO 3y Jlrfipls @ dets 0 dzj 26 d 3] jtecOrs
fdzj HEE N jd&B § OteOcteOW | ' ftetsddzdzt Misted tek
HsClsted dz CtO2dzj 2 dzj 5B A SH J d3is fiplésds dfyl fjdsHmMES
stcOHdydd, Yls ts, o BL BB Y dzts, fsisy jls o
otej HO.

23. [ Bl Widsj dzdj S Olsjetstedd -fifc QeotB@Id zdgp dakzd

JHAdBS2 dL MO®' 7 oddwWilsjdz dz » Cwdzyj
fMdgr Mz Hj dzdSlsdetsets  ff to Oo O dzdvo s jilIgdy datslo jj t
dzZjydls fBHABSHt@icdd)s®dsh vts tsBh Z¥ d YO

M cOo j Hd o sisfdzj 1 dzgv W | 9 o 5 BsYJ te,
CodRBzlsOIsdodzzy d HdMsted #zlsde dzzr M wOo J
] jtco OW Clzf f O sjstejlsdC e tojh dls

HdMistedBzlsdode 2 ftedL &zOS, Mot Mmise j dade 2
ftoddsj dzaj dedd Htoddzydtitse Istsdz €5 dzdh ¢ ¢t
diidzj Hso Odzed® (O™ ftwwduyddej dzdv otcj H O

ltcjHMsOodlsjdd okttes? ctokzffr L Oded BC
dr ddzj dzad s, dzj Stslstster j odH' HJjdzdSCIlsdsy 7 t
sjtstedd CtBBRzlsOldo dzs?2 M tcOo j Hdzdo tsfyls d

BlyOC?2 fBHABH BTN dz dzOL 8 Odz t6j H Iz C.wdiEMizgphy 3. fhitefaeneity ot Tort s Is j
Law // Oxford Journal of Legal Studiegol. 3 9 ,2019 P. &5 482.

) s HOdweS QL. [u.B3B. . 37

Br o0 adHO MftwOo jHdzdesMisd, ¢ is(KEMh. 30-35,H jds0 L jm@8 dod) zsis
F ttOLdZ5o . OodsOds ¢ ted Mistsls j dz dzy JHO§ jdiss o Odatfirytf) dzg B [p tz dzdz®c B d
ftcOo O, g tcf sHNEdZdteckz jIs tOMf toj H | dzj dad § csMea P2 3
9LOddstslsdetsh jdzdW GOy HOdZ By ¥HE MtsBS2. Il tw©OLdzFr n dhists:
tcOMftej Hjdzws hzs , tehrs ts1lg acgw i, fifjddtsstg tdzdffisls ez v h 2 s | zOff teOo dzw & h
COtOs h iz | ZwwOo dzd Isj dz' dzlz v FtcQ@agdzd o O Ozded C fig# t5 Gamy. J i Upd ¥ s fil
MfwOo jHdzdeo sMisd ¢tedMmissilsj dzw : Jgrls tj CtsdmstezS yddi116 / G I
(ftedds. f "15BFH] BB dzOL " 9 Ols ¢l s WBiKE Is GilipdPdc @O HAEG gHffifilds ted B ZIs d o
MftcOo J Ha&zd @ tMis

BrewCdiRgj HiMis 0ol B iz 3§ s a @& sdls e o §f &. 1| O2 dzteizsBeever A. Forgotten
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17 MichelmanF. Property, Utility and Fairness: Comments on the Ethical Foundations of "Just Compensation" Law
// Harvard Law Reiew. Vol. 80. 1967P. 12147 1218.

%18 |hidem

9 Qo HO, BBdzj,j fSHEESBE dts H O dzdg MichelanF.O@zgitdRs121SOIRRA " Is  dzj



171
LWWJjClsdo dztsfyls F° lo tsfgafy gl - tsH d dists B S dzj |
sfsOdso dls! MW dz0 HdMmistedBlzlsdo dzsdg + WW j CLk
| . 1l dzzdz d 1. teeddatW j &z H ftdoBHWIS ¢
e sfrilsd 2 I dgPtc.cOL, CSEHO EfkzH Ot
L J d3gd dz' dz' n FyoOmilsC tso H dzw meo sd n dzlz 3 H ,
M Mise j dzdzsmisd SOC d 3 6B tcOO teydzy Qdzis 1 dzf3
ydzj dztse tsBh jMlso ® d, Mtslse j lsffse J dedzigj " §
otcjHO Lotz jlis Ctsditf j dzmd tc & oz y O ff B HY
cjLizd O] dLi wisdw 1§ tsdispylgfopdzaigeshyj &0 iy .

sO¢ dd dnfgdiz tw JOdfe)s HsChrpsy.

l toj HY SdfsPddfls j dz fls Bt dEiss @ dz2OlHs d § sfls Odz
toj st OdzdL Oydd et SRLOdYjdB 7 ftedis
Colstster @3 o MMlsOe ©BKBOLEJ B2 jHJds?2
sj teted Ists tedsdn iz H O tsfg oty ddmisdt=lzO ¢ OQ dzd & d 5 dzO dz! ¢
L dzOyJidzg sh dzd L J o3 dz' daf 16 d daOw @Ay Iy TARQH | § s Oo
Mtse Mise j dzdzsmisd, ylsts §tedo j dagd C4 I3 OBl @&
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®2Blume L., Rubinfeld DOp. cit. P 579.
%21 |bid. P. 580.
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tejhdls! 1 Iskyjtai@dardzgddgir? Qdzd L d3r .
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®2Blume L., Rubinfeld DOp. cit. P 5801 581.
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®2*BlumeL., Rubinfeld D.Op. cit. P 581.



17z

Hy2Mmlse dw dzd Htelzce d A fsCkf Olsj dzj 2, dzts
csmMkzH Omise sd3 toj | J dgdets ctseRd i wyj WA cidgh d2 1

RISsOC, 1. WwWodzw jlsmw MmtsBMmise j dadzed ¢ 8O [y
l1tcOodlsjdz Mlsets tsB d&zOMIsd to GffihyddRddgtd djpdadj Is
oCdzs yjdedd EYyoOmksc O 1. 9 MMmlsOs ftoedtets
tedhjdedy BEHJI fteddwists 1 %. 1t HY Sdztsy (
sSOCdd3 tBLOLfEg, o jtceOjIsmwy tdmMCkz.yj dgts & t
LB dz0 dese s EyoOgle§ O Otc GdisfiPlsa} @0s W9 toj L 2z
sy dHO] BOW fMistsd d3ts AD(0,99) RGP e Z01j B) 1 9 8B O «

SlsdBjiIsdls!, yjd o' hj ojtesWisdetsmls: LI w
EyoOfmls¢ 0.
ViMdzsy ded &3 f ted o34 te. 1. IsO¢ Y J wog dzw j

Mlstsd BsMBE0Y ROBR 90jls fCEfCE L j dgj dz' dat
LOf &zOls P00 . 2GS fesHOo jy, bOS d fsSizy
tejh jdedj 5 ctsmizu Otefnloel jdeedy j dzd f to & sdaas iz Y
ftodtesHds? Isjttedlsstedd, 0OF HHBEdR f)qdls @
fteddvlsd] kOSCtE tjh jddy @HEOdss jsWIsc
Ljd3j dz dzsets PAYOHEOPOHIs2BBIS WOCk, Ykt
dzi ™S dzts dzdz ¢ twdMmSk d otMmfteddzd BOs Is
sz Otefmlse j dzdetse s o dgj h Olsj dz flse O.

ldzj L Of dzts o " wipdgw j Isfpw, ylsts o jtetswIsdztsfl
MsMls OB @Y Y%ls vBEHO Y dHO] BOW 5 jHtkEOWPE d3j «
(0,5 200000 + 05 100000) . [fMdzd S kf Olsj dtsdzl .
Colstse L Of@OBdl] ©KBO GHO sl d3tzj 8 dztsdzj «
ftoj gdv EOL i pEsd zOdg ddz f.dzsp W o7 YJ IS5
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Blume L., Rubinfeld DOp. cit. P.5861 587.
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