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SUMMARY OF THE CASE  

1. Background: the Loan Agreement 
On 23 June 1992, a Russian manufacturer B as Borrower and a Swedish company C as 
Creditor on the Russian territory entered into a Loan Agreement (“the Loan Agreement” or 
“the Agreement”), according to which C granted B a loan in Swedish currency (SEK). The 
purpose of the loan was to finance the manufacturing of certain equipment in B's factory in 
Russia to be further used inter alia for deliveries of products to various C's companies.  

The Agreement was signed following the disintegration of the USSR and the independence of 
its former republics. Prior to these events, C had entered into several agreements with the 
USSR Government. The basic agreement among these provided for inter alia delivery and 
installation by C of machinery for the modernisation of a certain USSR industry. Due to the 
system of Soviet foreign trade existing at that time1, the commercial contract had to be signed 
on the Soviet side by a so-called foreign trade organisation, in this particular case it was 
organisation G. Thus, in 1989 a contract was signed between C and G. The actual end-users of 
the machinery delivered by C - and the ultimate payers for that machinery - were equipment 
producing entities throughout the USSR, including B. In view of the fundamental political 
changes in 1991, C, in order to safeguard its interests, conducted negotiations directly with 

                                                 
1 Regarding Soviet foreign trade system, see Chapter 5.3. 
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the end users, and the above mentioned Agreement with B was concluded replacing 
accordingly the 1989 contract (between C and G) in the part concerning B. The Agreement 
provided for a repayment schedule; in accordance with the latter the total sum was to be fully 
repaid no later than 31 December 1994.  

Applicable law and dispute resolution 
The Agreement also included the following provision: 

“This agreement and interpretation thereof shall be governed by the laws of Sweden. 
Any dispute hereunder shall be finally settled by arbitration at the Stockholm Chamber 
of Commerce according to its rules.” 

Signatures 
The Agreement was signed by C and B. On B's behalf the Agreement was signed by B's chief 
engineer. 

Guarantee 
To ensure B's performance under the Agreement, the above mentioned Russian entity G acted 
as Guarantor2. Thus, in the preamble of the Agreement, it was stipulated: 

“G, appointed by B as Export Agent, signs this Loan Agreement guaranteeing the due 
fulfilment of all the obligations of B under this Loan Agreement.”3 

A guarantee statement immediately followed the signatures of C and B on the Agreement, in 
which G stated:  

“We … hereby unconditionally guarantee the due fulfilment of all the obligations of the 
Borrower under this Loan Agreement … and undertake with the Creditor that whenever 
the Borrower fails to make when due any payment in accordance with the Agreement, 
we shall on first written demand forthwith pay all outstanding amounts in the manner 
and at the times fixed under the Agreement as if we instead of the Borrower were the 
primary obligor.” 

2. Arbitration: two arbitral awards 
Having made minor repayments under the Agreement, B, due to economic changes in Russia, 
started having difficulties with further performance, resulting in default. 

In December 1992, B, C and G signed a protocol where they acknowledged the delay in 
repayment and the amount due, agreeing to follow the payment schedule as from January 
1993. B failed to execute the payments again. 

In November 1993, C sent to both B and G a written “notice of default” and requested 
immediate payment of the full outstanding amount. Despite a number of negotiations between 
the three parties and further written agreements and undertakings with reference to the Loan 
Agreement, no repayment followed. 

                                                 
2 Surety in the terms of the Russian Civil Code.  
3 Here and below, in the translations of the case materials, certain details unnecessary for the purposes of this 
presentation, such as references to the pages of the case, names of the parties, full titles of legislative acts already 
mentioned  etc. are omitted and replaced where necessary by indicated abbreviations. 
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In October 1994 C filed two requests for arbitration with the Arbitration Institute of the 
Stockholm Chamber of Commerce (“the SCC Institute”), both referring to the Loan 
Agreement - one against B being the primary obligor, and the other - against G as B’s 
guarantor. In both cases C claimed the outstanding amount of debt plus interest thereon. 

2.1. Arbitration between Creditor and Borrower  

Arguments of respondent B 
B contested C’s claims and inter alia alleged that since the Loan Agreement was signed in 
St. Petersburg, Russian law should regulate the form of the contract and all the formalities 
thereof, even if the law applicable to the substance in accordance with the Agreement was 
Swedish. B argued that the person who signed the Agreement on B's behalf (B’s chief 
engineer) had no authority to do so. Moreover, when concluding the Agreement, the parties 
disregarded the imperative provision of Decree № 122 of 14 February 1978 of the USSR 
Council of Ministers on the Procedure for the Signing of International Trade Transactions 
(“the 1978 Decree“), according to which all international trade transactions were to be signed 
on the Soviet side by two persons, and failure to observe this requirement would entail 
invalidity of the transaction. Since the legal acts of the USSR continued to be in force in  
Russia, unless their effect was suspended or they contradicted the legislation introduced on a 
later date, and the 1978 Decree had not been directly abrogated, B alleged that the 1978 
Decree was still in force in the Russian Federation (“the RF”). As for the absence of any 
provision concerning the signing of international trade transactions in the new Russian Civil 
Code4 relied upon by C, B interpreted it as a sign that no changes had been made to the 
existing formal requirement. 

In B’s view, though opinions among Russian lawyers differed as for the 1978 Decree’s 
validity5, the 1978 Decree was in any way in force in June 1992, when the Loan Agreement 
was signed. Hence, the Agreement should have been deemed null and void.  

Arguments of claimant C 
C disagreed with B’s arguments. In its opinion, the 1978 Decree was abrogated as a result of 
the so-called Minsk Agreement of December 19916, and even if not then, the 1978 Decree 
obviously became ineffective on 3 August 1992 when the 1991 Fundamentals of Civil 
Legislation of the USSR and the Republics (“the 1991 Fundamentals”) were introduced into 
Russian law. The 1991 Fundamentals addressed only the form of international trade 
transactions but not the signing procedure. It was also stipulated therein that non-observance 
of the form - not of the signing procedure - of international trade transactions results in such 
transactions being null and void. Accordingly C concluded that all documents signed by B's 
representatives after 3 August 1992 were binding on B. Thus the protocols confirming the 
existence of the debt and referring to the initial Loan Agreement were valid and binding. 

The introduction of the new Russian Civil Code provided an additional argument that the two 
signatures requirement was no longer applicable. Article 9 of the Federal Statute 
promulgating the Civil Code stipulates that the provisions of the new Civil Code concerning 
the validity of civil transactions are to be applied to all transactions examined by a court of 
                                                 
4 Part I in force as from 01.01.1995 
5 See Chapter 5.3. 
6 Agreement on Establishing a Commonwealth of Independent States, in accordance with which the USSR 
ceased to exist and the CIS was established. 
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general jurisdiction, a state arbitration court or an arbitral tribunal after 1 January 1995, 
irrespective of when a transaction took place. Article 162 item 3 of the Civil Code provides 
for “simple written form” for international trade transactions, but there is no requirement for 
two signatures. 

In the alternative, C submitted that Swedish law, which does not require an entity to be 
represented by more than one person, governs the question of the formation of the contract. 

It was also claimed, as a third ground, that B had become a party to the Agreement by its 
subsequent conduct (in Swedish “konkludent handlande”), a matter also governed by Swedish 
law. 

Regardless of whether the chief engineer, who signed the Agreement, could represent B, B's 
General Director “subsequently condoned the execution of the Agreement, e.g. by signing 
various documents”. 

Thus, C stated that in any event B had “become a party to the Agreement through its conduct 
subsequent to the signing of the agreement. This matter should be assessed on the basis of 
Swedish law, which recognises the formation of contracts by conduct.” Repayments made 
through set-offs of amounts due for the equipment deliveries from B to C and the existence of 
a number of subsequent documents between the parties in which the Agreement was 
mentioned gave C reason to believe that the Agreement was valid and binding. 

The arbitral award 
The matters in question were reflected in the arbitral award rendered on 8 August 1995, where 
the Tribunal, consisting of a Russian and two Swedish arbitrators inter alia concluded: 

“While the Loan Agreement provides, in Article 14, that the agreement and the 
interpretation thereof shall be governed by Swedish law, the question of which person 
or persons could validly represent B in the conclusion of the Agreement should in 
principle be determined on the basis of that company’s national law i.e. Russian law. In 
this regard, the Arbitral Tribunal recalls that according to a Soviet Decree of 14 
February 1978 international trade contracts must be signed on the Soviet side by two 
persons. Although opinions differ as to whether this Decree remained in force after 
3 August 1992 - the date of the entry into force in Russia of the 1991 Fundamentals, the 
Arbitral Tribunal considers that the Decree was probably valid Russian law until that 
date7. Consequently, there can be serious doubts about the legal validity of an 
agreement which, as the Loan Agreement, was signed before 3 August 1992 if it did 
not comply with the requirements of the Decree. 

“Since the Loan Agreement was only signed by one person, it follows that it is at least 
doubtful whether it was initially a legally binding agreement, and these doubts exist 
irrespective of the further question as to whether or not Mr … [B’s chief engineer] was 
authorised to sign the agreement. However, the Tribunal does not find it necessary to 
take a final position on the question of the original validity of the Loan Agreement, 
since there are a number of other circumstances which justify the conclusion that the 
parties must be considered to have assumed the obligations resulting from that 
agreement.” 

                                                 
7 Here and below emphasis in the quoted texts is added by the authors. 
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“…The Loan Agreement has for a long time been accepted by both parties as regulating 
their economic relations. They have both considered this agreement to be in force 
between them and have acted accordingly. A number of documents regarding the 
implementation of the Loan Agreement were signed by B’s General Director, also after 
3 August 1992, i.e. at a time when it was at least highly doubtful whether the Decree of 
14 February 1978, which required the signatures of two persons in international trade 
contracts, was still in force. There is moreover no indication that the validity of the 
Loan Agreement was ever contested by B before the arbitral proceedings were 
instituted. On the contrary, several documents were signed in which Mr …[B’s General 
Director] acknowledged the company’s debt under the agreement, recognised delays of 
payment and accepted plans for the further implementation of the agreement…” 

“In the circumstances of the present case, where the relations between the parties 
were in fact regulated over a considerable period of time by the Loan Agreement 
and where the parties regularly acted on this basis, they must be considered to be 
bound by that agreement and B must be considered to be precluded from now 
invoking a formal deficiency which may have existed when that agreement was first 
signed.”8 

Thus, the Arbitral Tribunal ordered the respondent (B) to repay the claimant (C) the amount 
of the debt in Swedish currency plus interest thereon. 

2.2. Observations regarding the arbitration between Creditor and Borrower 
Besides the arguable validity of the 1978 Decree, which will be addressed in Chapter 5.3, the 
following issues are worth commenting. 

 “Konkludent handlande” as grounds for validity of the Agreement  
Under the circumstances, the Arbitral Tribunal rightfully acknowledged that both parties had 
acted as if they were bound by the Agreement after it had been signed. However, the fact per 
se not sufficient, in our opinion, to establish the binding force of the Agreement, subject to the 
1978 Decree’s validity at the time of signing this Agreement. In the meaning of this Decree 
(and Russian law generally, if we recognise the 1978 Decree as its valid component before or 
even after the 1991 Fundamentals came into force), the parties’ subsequent acts did not 
suffice to waive the statutory requirements concerning the signing procedure of international 
trade transactions. Thus, regardless of the konkludent handlande (the parties’ subsequent 
conduct), the Loan Agreement under the circumstances continued to be null and void. 
According to Russian law (the new Civil Code, Article 167), a transaction not in compliance 
with a Statute or other legal acts “does not entail legal consequences other than those that are 
connected with its invalidity, and is invalid from the time of its making”9. At the same time C 
and B from the viewpoint of Russian law could have concluded (in compliance with the 
requirements of the Russian legislation) a new written agreement incorporating the terms of 
the Loan Agreement, thus revalidating those terms. 

                                                 
8 Pp. 31-33 of the Arbitral Award in case 83/1994. 
9 Here and elsewhere in the materials the English version of the (new) Russian Civil Code is presented in 
accordance with translation by Peter B. MAGGS and A.N. ZHILTSOV (The Civil Code of the Russian 
Federation. Parts 1 and 2. Edited and Translated by Peter B. Maggs with A.N. Zhiltsov, Moscow, 1997). Other 
documents were translated by the authors themselves.   



© Muranov A., Toupikina-Holm N., 2007 

B - Borrower, C – Creditor, G - Guarantor 6

Regretfully, the Arbitral Tribunal did not comment in the award on the legal consequences 
envisaged in the previous paragraph. Whilst recognising that “there can be serious doubts 
about the legal validity of an agreement which, as the Loan Agreement, was signed before 
3 August 1992 if it did not comply with the requirements of the Decree”, and, presumably,  
being aware of the practice of applying the 1978 Decree in Russian law before 1991, as well 
as taking into consideration that the award was to be enforced in Russia, the Arbitral Tribunal 
ought to have proceeded with argumentation in favour of the validity of the Agreement from 
the day it was signed. Since the parties had not met the requirement for two signatures, the 
argumentation available under the circumstances would have been to establish the 
inapplicability of the 1978 Decree, because it e.g. had ceased to be valid by the time the 
Agreement was concluded. The authors believe that Russian law, in spite of its contradictory 
elements, or rather because of them, provides sufficient grounds for such a conclusion. 

Initial validity of the Agreement 
However, the Arbitral Tribunal chose to remain in doubts regarding the initial validity of the 
Agreement, and instead established B’s obligations as a result of subsequent acts by the 
parties after 3 August 199210. This reasoning could only have developed on the assumption 
that the 1978 Decree ceased to be valid  3 August 1992.  

But even in the respect of the 1978 Decree’s validity after 3 August 1992 the Tribunal was 
rather hesitant:  

“A number of documents regarding the implementation of the Loan Agreement were 
signed by B’s General Director, also after 3 August 1992, i.e. at a time when it was at 
least highly doubtful whether the Decree of 14 February 1978… was still in 
force.”  

So, there could be only two alternative grounds for the Tribunal to rightfully recognise the 
Agreement as binding for the parties: either the 1978 Decree was no longer valid already at 
the time when the Agreement was concluded (23 June 1992), or it ceased to be valid as from 
3 August 1992, thus allowing the Tribunal to establish the validity of the Agreement resulting 
from the subsequent acts of the parties (including signing the relevant documents re-
incorporating the Loan Agreement). The Tribunal, however, avoided final judgments and 
preferred a third, rather disputable wording, which was subsequently abused by B during the 
enforcement proceedings. 

2.3. Arbitration between Creditor and Guarantor 
In this arbitration C, relying on the guarantee statement in the Loan Agreement, requested that 
G performed as guaranteed, instead of B in default. 

Initially G categorically objected the jurisdiction arguing that the arbitration clause in the 
Agreement between C and B was not binding on G, however eventually “the parties had 
reached an understanding with respect to the issue of jurisdiction and an agreement with 
respect to the calculation of C's claim.”  

The Tribunal on 31 October 1995 established as follows: 

                                                 
10 When the 1991 Fundamentals came into force. 
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“G as guarantor is under the same obligations to pay under the Loan Agreement as B 
upon C's first written demand. C has in writing demanded payment by G. The tribunal 
therefore concludes that C has a lawful claim under the Loan Agreement against G.” 

There was no substantial dispute between the parties as for the amount due, therefore C's 
claims were satisfied. 

2.4. Observations regarding the arbitration between Creditor and 
Guarantor 

Whether G was bound by the arbitration clause 
G’s status under the Loan Agreement and the question whether G was bound by the 
arbitration clause therein, though disputable and worth discussions, are beyond the scope of 
the present commentary dedicated to the enforcement of foreign awards in Russia. In our 
opinion, had G not withdrawn its jurisdictional objections, it is far from certain that the 
Tribunal would have found sufficient grounds to bind G by the arbitration clause.  

Voluntary repayment of a part of the debt 
After C’s claim against B was awarded on 8 August 1995, G voluntarily performed a part of 
its obligations as guarantor: it repaid to C a major amount of the debt by the end of September 
1995, i.e. before the award rendered against G itself (31 October 1995)11. It is not clear from 
the documents available to the authors, why the Arbitral Tribunal rendered the award against 
G on the full amount of debt in the circumstances when G had already repaid C a part of the 
debt by the time of the award being rendered. Possibly G had repaid the part of the debt 
voluntarily, but later it understood that the valid arbitral award would be necessary 
documentary evidence to justify such a payment in Russia. Therefore C and G could have 
agreed not to claim the voluntary payment as in any way caused by G’s obligations under the 
guarantee, in order to receive the full-amount arbitration award, and if G has executed the full 
payment, - again, in accordance with the two parties’ agreement - C would simply suspend 
enforcement against G. 

Since only the first award – against B – reached the enforcement stage, only this award (“the 
Award”) will be the subject of the discussions below, unless otherwise specified. 

The subrogation power of attorney 
It is noteworthy that approximately at the same time C provided G in Denmark with a 
document called “subrogation power of attorney”, which stipulated that G was entitled by C 
to request the recognition and enforcement of the Award against B in Russia in G’s own 
favour concerning the full amount of the debt. 

                                                 
11 This fact was established at the enforcement stage (see Chapter 3.1.).  
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ENFORCEMENT IN RUSSIA 

3. The first hearing at the St. Petersburg City Court on the matter of  
recognition and enforcement of the Award in Russia 

3.1. The parties’ positions and the Ruling of the St. Petersburg City Court 
Furnished with the subrogation power of attorney, in 1997 G addressed the St. Petersburg 
City Court12 (“the Court”) with a petition for the recognition and enforcement of the Award in 
full. 

B contested the petition on the following grounds: 

[1] The subrogation power of attorney was invalid since it was issued in violation of Swedish 
legislation, because it was certified not in Sweden where the Award was rendered, but in 
Denmark; 

[2] By the time when the subrogation power of attorney was issued, C no longer had the 
enforcement right since the debtor’s obligations to C had been fulfilled by G, thus no right 
could be transferred then; 

[3] Enforcement of the Award would contradict the public policy of the RF, since by 
arbitration in Stockholm  two awards were rendered concerning the same loan, thus the 
amount due could be recovered twice - from B and from G, that being contrary to the 
public policy;  

[4] Enforcement of the Award would be contrary to the public policy of the RF also on the 
grounds that the Award referred to the invalid Loan Agreement, concluded in violation of 
the 1978 Decree. 

On 2 April 1997 the St. Petersburg City Court ruled as follows: 

“…Having heard the parties and examined the materials of the case, the Court holds 
the petition be satisfied in part. 

[1] “The power of attorney for the transfer of C’s rights was indeed drawn up in 
Denmark… “ 

 “However in the present hearings [Petitioner] G provided a document of the [Swedish] 
Department of Patents and Registrations, evidencing the validity of the power of 
attorney specified above.  

“Neither has the Court grounds to doubt the correctness of the translation of the 
subrogation power of attorney … since it is duly certified …” 

[2] “At the same time, the Court deems that C could assign to G its right to request 
enforcement of the award only regarding its part not yet executed.  

“As it can be seen from … [the documents provided], by 21.09.1995 G paid to C 
… SEK to settle the debt under the award … [rendered 08.08.1995 against B]. 

“The Court deems unconvincing the argument of G’s representatives that this sum was 
paid under the award of the Stockholm Arbitration Institute [rendered 31.10.1995 

                                                 
12 The competent authority under Russian law in the meaning of the UN Convention on the Recognition and 
Enforcement of Foreign Arbitral Awards, New York, 1958. 
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against G itself]… since that award was rendered after the partial payment, specified 
above, had been executed in order to settle the debt.  

“Thus, the Court deems that the award … [of 08.08.1995] is to be enforced only 
regarding its part not yet executed, i.e. minus … [executed amount].  

[3] “From the contents of the Stockholm Arbitration Institute awards it is evident that the 
same debt recovery is made thereunder: first from B as Respondent under the 
award … [of 08.08.1995], and later – from G as B’s guarantor under the award … [of 
31.10.1995], this also being acknowledged by the parties in the present hearings. 

“However, the Court deems that the enforcement of the award … [of 08.08.1995] 
cannot be refused on the grounds of its contradiction to the public policy of the 
Russian Federation, since it had been rendered and had come into legal force prior to 
the conflict between Swedish and Russian laws [which] occurred only after the [other] 
award had been rendered [in October 1995].  

“Relying on the foregoing, on Article V of the Convention on the Recognition and 
Enforcement of Foreign Arbitral Awards, ratified  … [in the USSR] 10.08.1960, on 
the Decree of the Presidium of the USSR Supreme Soviet of 21.06.1988 “On The 
recognition and Enforcement in the USSR of Foreign Court Decisions and Arbitral 
Awards”,  

[the St. Petersburg City Court] RULES… 

to permit on the territory of the Russian Federation enforcement of the award of the 
Arbitration Institute of the Stockholm Chamber of Commerce, Sweden [of 
08.08.1995], in the part concerning the recovery from B of the principal amount 
of … SEK in C’s favour, with transfer of all recovered sums to G.” 

Thereby the Court permitted enforcement of the Award against B only in the part excluding 
the sum, which had already been paid by G to C. 

3.2. Observations regarding the Ruling of the St. Petersburg City Court  
As seen from the quotation above, B’s arguments [1] and [3] were rejected, while argument 
[4] was ignored, and argument [2] was accepted by the Court, who evidently tended to avoid 
more thorough analysis of the contentions submitted. However the Court’s intention to be 
brief cannot excuse its failure to comment on argument [4]. 

Substantial grounds for Guarantor’s right 
The Court discussed the formal validity of the subrogation power of attorney rather than the 
substantial grounds for G’s right to seek enforcement. If G had acted on C’s behalf, such grounds 
would have been easy to establish, however G acted on its own behalf and in its own interests, 
though relying upon a document issued by C and misleadingly called “power of attorney”. 

In absence of comprehensive reasoning to the Court’s Ruling, we may only assume that its 
position regarding B’s argument [2]13 probably resulted from the following dubious conclusion: 
C and G entered into an agreement on assignment of the right to recover, by means of the Award, 
the debt from B in full, but in fact C did not possess that right on the full debt amount, since its 

                                                 
13 “By the time when the subrogation power of attorney was issued, C no longer had the enforcement right since 
the debtor’s obligations to C had been fulfilled by G, thus no right could be transferred then”. 



© Muranov A., Toupikina-Holm N., 2007 

B - Borrower, C – Creditor, G - Guarantor 10

loan had already been partly repaid by G. Thus the right in question was limited to the amount 
still outstanding, not repaid; accordingly, only to that extent the assignment could have taken 
place.  

This means that the Court disregarded G’s status of the guarantor under the Agreement and, 
being evidently misled during the hearing by G’s reference to the subrogation power of attorney 
confirming the assignment, the Court concluded that the right passed from C to G by virtue of the 
intentional assignment agreement. This assumed opinion of the Court is also reflected in the 
peculiar wording of the Ruling, where the enforcement is rendered “in C’s favour, with transfer 
of all recovered sums to G”. But when the petition for the recognition and enforcement was filed 
by G on its own behalf and in its own interests, on what possible grounds could the Court permit 
the recognition and enforcement not to G directly, but to C - a “third party” in the petition’s 
context? 

In our opinion, the Court gave an erroneous classification to the legal status of G, whilst the 
correct approach would be to consider the passing of the right as an imperative legal consequence 
of the already existing guarantee relationship, once the guarantor has paid for the borrower. Thus, 
there was no contractual assignment from C to G. 
From the case materials it is evident that the two parties (C and G) believed that G as the 
guarantor of the due performance (i) had acquired the right to be repaid by B in the amount of the 
obligations G had actually performed, and (ii) might exercise this right through enforcement of 
the Award rendered in C’s favour. Regardless of whether the latter statement (ii) is correct14, as 
for the former statement (i), no other conclusion can be drawn under the circumstances, at least 
from the viewpoint of Russian substantial law, which should be applied by a Russian court by 
virtue of Article 166 of the 1991 Fundamentals15. In fact, at the time when G performed the 
obligations, the new Civil Code was already in force, with Article 365 stipulating that:  

“1. To a surety16 who has performed an obligation shall pass the rights of the creditor 
under this obligation and the rights belonging to the creditor as a pledgee in the amount in 
which the surety satisfied the claim of the creditor… 

“2. Upon performance by the surety of an obligation, the creditor shall be obligated to 
give the surety documents evidencing the claim against the debtor and to transfer rights 
securing this claim.” 

Those provisions illustrate that under Russian law17 there was no need for any specific agreement 
to assign to G the rights in question. Thus, a document with the confusing title of “subrogation 
power of attorney” must have been issued just to evidence the transfer of the right by virtue of the 
provision of law. If the assumed circumstances are true, G in reality was entitled to recover from 
B the amount of the debt, which G had actually repaid to C, and not the part of the debt still due 
to be paid to C, as decided by the Court.  

                                                 
14 This will be further discussed in Chapter 4.2. 
15 “In absence of an agreement between the parties as to the applicable law, shall apply the law of the state of 
the place of incorporation… or main place of business of the party acting: … 12) as the surety [Guarantor in the 
present case] – in the contract of surety [Guarantee]”. 
16 I.e. Guarantor in the terms of the present case. 
17 Since there is no documentary evidence to assume that C and G subjected their relationship to a law other than 
Russian. 
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Thus, the Court, by disregarding G’s status of guarantor deprived G from lawful reimbursement 
from B. The Court’s Ruling would indeed have been correct, were the party who asks for the 
enforcement C itself, but since the petition was filed by G, the Court’s Ruling lacked grounds. 

However, G itself misled the Court during the hearing by insisting on the validity of the 
assignment agreement evidenced by the power of attorney, and its being the source of G’s rights. 
If it really was, the Court’s conclusion would have been correct: once having the loan repaid by 
Guarantor, Creditor would naturally have lost its right to demand the same sums from Borrower, 
and could not transfer a non-existing right. 

Thus, a very important question remained without clarification: whether the guarantor by 
fulfilling the borrower’s obligations obtains together with the creditor’s rights the legal status of 
the latter as concerns the recognition and enforcement of the award rendered in the creditor’s 
favour against the borrower. In other words, are the guarantor’s rights enforceable in Russia by 
virtue of the award through the procedure established in accordance with the New York 
Convention18, or should the guarantor have filed a separate claim against the borrower as the pre-
condition for enforceability of the guarantor’s rights?  

Unfortunately, this question has not been answered in Russia either on legislative level, or in the 
published state court practice. Nor, to the authors’ knowledge, has it been reflected upon in 
Russian legal publications. Such a gap in the legislation allows Russian judicial bodies to decide 
deliberately in each particular case, sometimes contradicting each other, as it will be 
demonstrated below. 

Whether the existence of two awards is contrary to public policy: B’s argument [3] 
The Court’s conclusion regarding B’s argument [3]19 might also have been caused by its 
misqualification of the legal relationship between C and G, therefore the Court applying 
Russian law presumably decided that Russian law does not allow subsequent rendering in 
favour of the creditor of two judgments/awards recovering the same debt firstly from the 
borrower and secondly from the guarantor, while under Swedish law the two awards were 
legitimate. By “the conflict between Russian and Swedish laws” the Court evidently meant 
the mentioned contradiction between Russian and Swedish laws, which occurred once the 
second award had been rendered in Sweden against a Russian guarantor (following the first 
one - against a Russian borrower). That is why, in the Court’s opinion, under the 
circumstances the enforcement of the second award in Russia would contradict its public 
policy. But since there was no such “conflict” at the time when the (first) Award was 
rendered, the Court concluded that there still was no contradiction to the Russian public 
policy, therefore the Award may be recognised and enforced in Russia. 

This assumed approach of the Court contains numerous mistakes: two consequent 
judgments/awards against B and G in fact were and are allowed under Russian law20 (but it is 
not allowed to enforce both of them), enforcement on the Russian territory of any second 
award against e.g. the guarantor would not contradict the public policy of the RF as long as 

                                                 
18 The Convention on the Recognition and Enforcement of Foreign Arbitral Awards, New York, 1958. 
19 “Enforcement of the Award would contradict the public policy of the RF, since by arbitration in Stockholm two 
awards were rendered concerning the same loan, thus the amount due could be recovered twice - from B and 
from G, that being contrary to the public policy.” 
20 See, e.g. Informative Letter (item 7 of the Revue attached) of the RF High Arbitration Court of 20.01.98 № 28 
(Vestnik Vysshego Arbitrazhnogo Suda RF, 1998, № 3).  
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the first award (against the borrower) has not been enforced and vice versa; the term “conflict 
of laws” is misused. 

Russian legal acts governing the enforcement procedure 
Besides the New York Convention, the Court based its Ruling on the USSR Decree of 1988 
“On The recognition and Enforcement in the USSR of Foreign Court Decisions and Arbitral 
Awards”21 (“the 1988 Decree”). It is remarkable that the Ruling rendered in 1997 did not 
refer to the new Russian Arbitration Statute (“the Arbitration Statute”)22 which since August 
1993 has regulated most of the questions concerning recognition and enforcement of foreign 
arbitral awards in Russia. In particular, Article 35 item 1 of the Arbitration Statute establishes: 

“An arbitral award, irrespective of the country in which it was made, shall be 
recognised as binding and, upon application in writing to the competent court, shall be 
enforced subject to the provisions of this Article and of Article 36.” 

Since the legal acts of the USSR had continued to be in force in Russia only to the extent they 
did not contradict the legislation introduced on a later date23, when in August 1993 the 
Arbitration Statute came into existence, it replaced in most respects the older legal act – the 
1988 Decree. The two acts, besides their differences in procedural details, have conceptual 
contradictions. Thus, while the new Arbitration Statute, as illustrated in Article 35, declares 
the binding force of a foreign arbitral award and then Article 36 stipulates that its recognition 
and enforcement may only be refused on the exceptional grounds (almost identical to those 
provided in Article V of the New York Convention), the 1988 Decree did not recognise such a 
binding force and granted to competent courts more authority to decide upon enforceability of 
an award in the USSR (and later – Russia), thus, its grounds for refusal were formulated more 
vaguely and included those not known to the New York Convention24. 

4. Rehearing of the matter at the Supreme Court of the Russian Federation 
G was not satisfied with the Court’s Ruling and challenged the Ruling at the RF Supreme 
Court25 (“the Supreme Court”), claiming that the partial enforcement contradicts Russian law. 
On 22 May 1997, the Judicial Collegium for Civil Cases of the Supreme Court (“the Judicial 
Collegium” or “the JC”) held to annul the challenged Ruling and remand the case to the 
St. Petersburg City Court for a new trial. 

                                                 
21 Decree № 9131-XI of the Presidium of the USSR Supreme Soviet of 21.06.1988. 
22 Statute № 5338-I “On International Commercial Arbitration” of 07.07.1993, based on the UNCITRAL Model 
Law of 1985.  
23 See relevant legislative provisions in Chapter 5.3. concerning the validity of the 1978 Decree.  
24 In addition, in most cases under the New York Convention and the new Russian Arbitration Statute the burden 
of proof regarding the existence of the grounds to refuse the enforcement lies with the party against whom the 
award is rendered, while the 1988 Decree allowed the courts to establish such grounds ex officio. 
25 The structure of the RF Supreme Court as regards the civil matters includes the Judicial Collegium for Civil 
Cases (“the JC”) , the Collegium of Cassation and Presidium of the Supreme Court of the RF. The JC acts: 1) as 
a court of first instance in cases provided for by the federal statutes; 2) as a court of cassation (second) instance 
in cases concerning complaints and protests to the decisions and rulings made by the inferior courts which have 
not come into effect; 3) as a court of supervisory instance as regards the decisions and rulings of the inferior 
courts which have come into effect. 



© Muranov A., Toupikina-Holm N., 2007 

B - Borrower, C – Creditor, G - Guarantor 13

4.1. Decision26 of the Judicial Collegium  
“…G filed a petition for enforcement of the indicated award… submitting that C 
transferred to G the right to request enforcement of this award.  

“B’s representative objected to granting petition and explained that the power of 
attorney had been drawn up in improper way, with infringement of the Swedish 
legislation, since it was certified not in Sweden but in Denmark; at the time when the 
power of attorney was issued C no longer had the right to request enforcement, since 
G, having paid to C the recovered sum, had executed this award; and, moreover, the 
award contradicts the public policy of the RF.  

“The … ruling was rendered on the matter.  

“In the private complaint G raises the question of annulment of the mentioned ruling 
in the part in which the enforcement was refused, on the grounds that the Court, when 
permitting the enforcement of the award on the territory of the RF, granted the petition 
only partially, which contradicts the legislation in force. 

“The Judicial Collegium… declares the ruling rendered on the matter be annulled in 
full.  

“The Court examined B’s arguments that the power of attorney for the assignment of 
C’s rights had been drawn up in Denmark, but having viewed the submitted document 
from the Department of Patents and Registration, which evidenced validity of the 
above-mentioned power of attorney, justly concluded that G had the right to 
address the Court with the present petition.  
“However, whilst permitting the enforcement of the above-mentioned award on the 
territory of the RF, the Court came to the conclusion that C could have transferred to 
G its right to request enforcement of the award only in the part which had not yet been 
executed.  

“Meanwhile [the JC] cannot agree with this conclusion of the Court.  
“Indeed it can be seen from the materials of the case that G by 21 September 1995 had 
paid to C… SEK to settle the debt.  

“Therewith the Court indicated in the ruling that it deems unconvincing the G’s 
argument that this sum had been paid under the award of the Arbitration Institute of 
the Stockholm Chamber of Commerce [of 31.10.1995 against G], since that award had 
been rendered after the partial payment of the debt.  

“However, when drawing this conclusion, the Court did not take into account that 
when  B and C entered into the Loan Agreement, G acted as the guarantor and 
unconditionally guaranteed the due fulfilment of all B’s obligations under that 
Agreement and [undertook] on first written demand to pay forthwith all outstanding 
amounts in the manner and at the times fixed under the agreement as if G instead of B 
were the primary obligor…  

                                                 
26 It would be more precise to call this judicial act Ruling (as that of the Court), however the term Decision was 
chosen in this presentation to distinguish between the Court’s and the JC’s acts. 
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“It can be seen from the materials of the case that the … [SCC] Institute referred the 
case against G to the Arbitral Tribunal [in January 1995]… before the award [of 
08.08.1995] was rendered, of which G was aware.  

“Inasmuch as G had fulfilled its obligations before C the latter transferred to G its 
[C’s] right to request enforcement of the arbitral award and full payment under the 
award indicated, G, in accordance with the legislation in force, was entitled to raise 
before the Court the question of enforcement of the arbitral award in full. 

“As stipulated in Article III of the … [New York Convention], each Contracting State 
shall recognise arbitral awards as binding and enforce them in accordance with the 
rules of procedure of the territory where the award is relied upon.  

“Since the Court came to the conclusion that the above-mentioned arbitral award is to 
be enforced on the territory of the RF, then by virtue of the Convention indicated, it 
should be enforced in full, in accordance with the Russian legislation in force. 

“At the same time by virtue of Article V item 1b of this Convention the recognition 
and enforcement of the award may be refused at the request of the party against whom 
it is invoked only if that party furnishes to the competent authority where the 
recognition and enforcement is sought, proof that the recognition and enforcement of 
the award would be contrary to the public policy of that country. 

“In the materials of the case there is B’s objection to G’s petition … with reference to 
… [the 1978 Decree] in force, in violation of which the above-mentioned Loan 
Agreement was signed by one person, that being regarded as contrary to the public 
policy. Though this document is of great significance for the case, it was not a subject 
of the Court’s analysis.  

“Furthermore, by virtue of Article 75 of the Constitution of the RF, rouble is the 
currency in the RF, therefore all payments between subjects within the territory of the 
RF, including the amounts recovered under the award, should be executed in rouble 
equivalent.” 

4.2. Observations regarding the Decision of the Judicial Collegium 

Assignment 
The Judicial Collegium gave precise qualification to the relationship between C and G, and, 
having corrected the St. Petersburg City Court, justly recognised, that the guarantor who has 
repaid the debt for the debtor to the creditor takes the place of  the initial creditor and may 
receive performance from the debtor in the amount paid to which the creditor had been 
entitled. However, preceding this conclusion references of the JC to the formal validity of the 
above-mentioned power of attorney and to the right to enforcement resulting from this power 
of attorney, raise doubts either in the consistency or in the preciseness of the JC’s position. In 
fact, as mentioned above, contractual assignment between C and G was not effected. Further 
we assume that this is just what the JC intended to say, though not in the most clear wording. 

Whether Guarantor is entitled to enforcement by virtue of its status under the Agreement 
If, as assumed, the JC declined the possibility of a contractual assignment by virtue of the 
subrogation power of attorney, then the JC in its Decision established a very important rule 
for the Russian enforcement practice:  
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Where a foreign creditor possessing an award against a Russian borrower was paid by a 
Russian guarantor instead, the rights against the borrower acquired by the guarantor 
through its performance are recognised to be of confirmed and indisputable nature, i.e. 
enforceable in Russia on the grounds of the same arbitral award.  

In other words, in the JC’s opinion, G did not need to file a separate claim against B, but 
obtained a status identical to that of C in whose favour the Award had been rendered, and on 
these grounds G was entitled to request enforcement of the Award in Russia through the 
established procedure of recognition and enforcement, even though G was not a party to the 
arbitration. This means that G acquired C’s rights under the Award rendered in C’s favour. 

Thus, the JC pronounced a more comprehensible statement on the matter than the one of the 
Court. 

However, the JC’s position expressed in the Decision is not completely clear, and any 
interpretation would leave certain doubts as for its correctness. The wording used by the JC 
“Inasmuch as G had fulfilled its obligations before C, the latter transferred to G its [C’s] 
right to request enforcement of the arbitral award and full payment under the award 
indicated, G in accordance with the legislation in force was entitled to raise before the Court 
the question of enforcement of the arbitral award in full” might be understood as 
acknowledgement of the assignment of C’s rights via the subrogation power of attorney.  

Thus, the JC might have deemed an assignment of the rights under the Award permissible, 
thus allowing the assignee (G) to request enforcement of the Award without filing a separate 
claim against the debtor (B). If so, it is noteworthy that the JC’s Decision preceded Russian 
Federal Statute of 21.07.1997 № 119 “On the Enforcement Procedure”, which in Article 32 
indirectly allowed an assignment of the rights under an enforcement writ:  

“Should a party depart (death of a physical person, re-organisation of a legal entity, 
assignment, transfer of a debt), the court’s enforcement officer shall by its order 
replace that party by its successor identified in accordance with the federal law. All the 
actions undertaken before such a successor entered the enforcement proceedings shall 
be binding for the successor to the extent they would have been binding for the party 
replaced.” 

However, it is very unlikely that the JC deemed a contractual assignment possible, since 
the JC did cancel the Court’s Ruling and did consider G’s guarantee obligations. Taking that 
into account, the JC must have acknowledged that once C had been repaid by G, C forfeited 
its right to require payment from B, therefore C could not assign that right to G. 

The opinion that G by repaying C instead of B acquires C’s right to be reimbursed through the 
enforcement of the Award, i.e. without separate claim by G against B, finds support in the 
following provisions of Russian legislation in force. 

Thus, Article 387 of the Russian Civil Code stipulates: 

“The rights of a creditor under an obligation pass to another person on the basis of a 
statute and of the occurrence of the circumstances indicated in it: …as the result of 
performance of the obligation of a debtor by its surety or pledgor who is not the debtor 
under this obligation…”  

Since G acquired the rights against B “on the basis of a statute”, and since under Russian law 
“unless otherwise provided by a statute or contract, the right of the initial creditor shall pass 
to the new creditor in the same volume and on the same conditions that existed at the time of 
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transfer of the right”27, the terms “same volume” and “same conditions” might have been 
extended to the nature of the rights acquired, i.e. their confirmed, indisputable and enforceable 
character. Accordingly, G was entitled to enforcement without filing a separate claim against 
B just on the grounds of the Award, even though G was not mentioned in the Award as a 
party, nor had it taken part in the arbitration proceedings. 

In support of the above stated position one may rely upon Resolution of the Presidium of 
the RF High Arbitration Court of 17.06.97 № 1533/97, where it was concluded that by virtue 
of above-mentioned Article 384 of the Russian Civil Code the rules regarding assignment 
apply as well to the arbitration agreement in the contract28. Quoted above Article 32 of the 
Federal Statute “On the Enforcement Procedure” also speaks in favour of the conclusion that 
under the circumstances G’s rights were confirmed, indisputable and enforceable in Russia on 
the grounds of the Award 

Those two examples support an opinion that certain subjective rights which resulted from 
an arbitration clause and an enforcement writ both having procedural elements in their 
nature may be acquired through usual civil law means, such as an assignment by virtue 
of a contract or a statute. 
The opinion stated above may naturally raise numerous objections. In particular, one could 
argue that the essence of B’s obligations towards G should have been clarified in a separate 
procedure; that any arbitral award is of a procedural and strictly formal nature which does not 
allow any replacement of a party mentioned in it; that under the established in Russia practice 
the creditor having received a judgment/award against the main debtor would file another 
claim – against the guarantor - instead of attempting to enforce existing award where the 
respondent (debtor) would be replaced by the guarantor; there have also been precedents in 
Russian law when the guarantor filed a separate claim against the debtor29. One could rely as 
well upon the Decision of the Moscow City Court, in which, contrary to the above mentioned 
opinion of the Presidium of the High Arbitration Court, it was established that a contractual 
assignment does not automatically result in replacement of one party by another in an 
arbitration clause. It stated, inter alia:  

“…Even if one recognises the assignment of the rights under the … Agreement to be 
lawful, it can not be extended to the arbitration agreement.  

“Reasoning from the principle of autonomy of the arbitration agreement by which an 
arbitration clause being a part of a contract shall be deemed as the autonomous 
procedural agreement independent from all other provisions of the contract, the 
assignment of the rights under the arbitration agreement should be drawn up 
specifically by a written contract or via entering into a new arbitration agreement”30. 

This quotation supports another opinion, i.e. certain subjective rights which resulted from 
an arbitration clause having procedural elements in its nature may not be acquired 

                                                 
27 Article 384 of the Russian Civil Code 
28 Vestnik Vysshego Arbitrazhnogo Suda RF, 1997, № 9. 
29 See e.g. Resolution of the Presidium of the RF High Arbitration Court of 03.11.98 № 4269/98 on a case, 
where a guarantor, having performed for the debtor to the creditor, filed a separate claim in the amount of the 
debt against the debtor: “Guarantor, by filing this [separate] claim, has executed its right of a surety at its 
discretion…”, was concluded in the Resolution (Vestnik Vysshego Arbitrazhnogo Suda RF, 1999, № 1).  
30 The Decision of 21.04.97 by the Judicial Collegium for Civil Cases of the Moscow City Court (unpublished). 
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through usual civil law means such as an assignment by virtue of a contract or law. The 
same is true as regards the rights under an arbitral award.  
And, finally, it is very unlikely that in Russia under a similar domestic dispute (between 
Russian subjects) the guarantor could request a writ of enforcement issued in its favour 
against the debtor on the grounds that there has already been rendered a judgment by a 
Russian court in the creditor’s favour, and the guarantor has performed to this creditor, 
instead of the debtor. 

Thus, despite the conclusion reached by the Judicial Collegium of the Supreme Court on 
possibility for the enforcing courts to extend their competence under the New York 
Convention to the claims in question, we believe that if the nature and basic concepts of 
Russian law and the prevailing practice in Russia had been taken into consideration, opposite 
conclusions to those of the JC should have been reached. Thus, G would have had to file a 
separate claim against B in order to be reimbursed for the payment executed, especially under 
the circumstances of the present case, where the Award (against B) was rendered in C’s 
favour without G’s even having participated in the arbitration nor been named as a 
party. G’s right to be reimbursed which G acquired by paying B’s debt to C is based not on 
the Loan Agreement, but on G’s statutory rights (of guarantor). In absence of any valid 
conclusion reached by an arbitral tribunal or a competent court that G was a party to the 
Agreement and the latter, including its arbitration clause, applicable law clause etc. governs 
the relationship between G and B, this relationship could have been found “not falling within 
the terms of the submission to arbitration” in the meaning of item 1c of Article V of the New 
York Convention (and corresponding Russian legislation). Thus, G could not rely upon the 
Award based on the Agreement in order to enforce its statutory rights. Strictly speaking, the 
Award could only serve as documentary evidence in a court where, in separate proceedings, G 
should have claimed what it was entitled to. 

In the complex legal environment of the contemporary Russia all the presented arguments for 
and against G’s right to enforce the Award rendered in C’s favour have certain grounds. 
However, the JC established its own approach, which in our opinion is not very 
comprehensive. Being in the position to decide upon the matter in its discretion, the JC was 
naturally expected to present more elaborated grounds for the Decision. Such grounds are of 
particular significance with respect to questions as complex as the interaction between 
procedural and substantial laws, especially when the current Russian legislation does not 
provide an ultimate solution, and not only does the practical application differ among state 
courts of general jurisdiction and state arbitration courts, but the RF Supreme Court and 
Moscow City Court themselves disagree in their approaches to such questions. 

Amounts of debts as between the parties 
Another incorrect statement concerns the amounts of debts between the parties. As evidenced 
in the materials of the case, G in its guarantor function had only repaid a part (a major part 
though) of the debt, and C was still entitled to receive the remaining sum. Thus, even if G 
could have requested from B some payment on the grounds of the Award, it evidently could 
not have been the full awarded amount. It is possible though that G after the initial repayment 
of the major part also paid to C the outstanding amount and proved it to the JC. However, 
evidence thereof should have been reflected in the JC’s Decision, in order to support the 
reasoning of the latter. If, on the contrary, C had not received the full amount, a question 
remains unanswered: on what grounds the enforcement of the full awarded amount was 
permitted in G’s favour, taking into account that G could not have acquired the rights in full?  
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If enforceable, shall be enforced in full, not in part 
The JC took into consideration G’s argument that a foreign arbitral award may not be 
partially enforceable and thus concluded that by virtue of the New York Convention, if 
foreign arbitral awards are enforceable in Russia, they are to be enforced in full, not in part. 
Since there is no legal provision in Russian law, which would govern the matter31, this 
conclusion of the JC is of great importance. Unfortunately, it is not clear from the Decision 
whether the JC received any evidence of G’s full payment to C or not. 

If G had paid the full amount, the JC’s statement that if foreign arbitral awards are 
enforceable in Russia, they shall be enforced in full, not in part, is consistent with its other 
statement that G has the right to request repayment from B through the established procedure 
of recognition and enforcement of foreign arbitral awards, even though G was not mentioned 
as a party in the Award, subject to the condition that the Award had been rendered before G 
repaid B’s debt. 

However, if no evidence of the full payment by G had been provided, the JC’s conclusion on 
enforceability in full is ill-grounded, since the two conclusions of the JC - 

(i) enforcement shall be permitted in full, and 

(ii) G’s shall enforce its rights against B on the grounds of the Award. 

are in fact alternatives. 

If the first conclusion is correct, the second would cause unfair consequences – thus, G could 
enforce the Award including the part of the debt to which it was not entitled, since that part G 
had not paid to C. 

If the second conclusion is correct, the first one should be rejected – otherwise G, who paid 
only a part of the debt, would not be able to reimburse it through the enforcement at all. 

In our opinion the JC misjudged the legal situation, and in reality  

(i) enforcement in part according to Russian law is permissible, whilst 

(ii) G, assuming its right to enforce the Award, was not entitled to request the enforcement 
of the Award in full through the established recognition and enforcement procedure 
unless and until G had performed to C B’s obligations in full. 

Currency 
In accordance with Russian currency regulations the JC has lawfully addressed the issue of 
the currency of B’s payment to G and correctly established that all transactions between the 
two parties, both being Russian subjects, should be executed in roubles exclusively, in spite of 
Swedish currency used for G’s payment to C32.  

However, this conclusion may be interpreted as contrary to the JC’s own opinion that if an 
award is deemed enforceable, it should be enforced in full, and not in part. In fact, from the 
Russian legal viewpoint, there is no contradiction, however, due to its role in the development 
                                                 
31 Except for the provision in the new Russian Arbitration Statute based on Article V, item 1c of the New York 
Convention, which allows to recognise and enforce only part of an award (when the parts can be separated), if 
the other part is rendered on the matter which does not fall within the terms of the arbitration agreement, or is not 
arbitrable.  
32 This conclusion found support in other cases, see e.g. Resolution № 4269/98 of 03.11.98 by the RF High 
Arbitration Court, Vestnik Vysshego Arbitrazhnogo Suda RF, 1999, № 1. 
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of Russian legal practice, the JC was expected to explain why the repayment in roubles would 
not be contrary to the wording “should be enforced in full”. 

Validity of the 1978 Decree 
It is also very important to analyse the paragraph of the JC’s Decision where it states that “In 
the materials of the case there is B’s objection to G’s petition … with reference to … [the 
1978 Decree] in force, in violation of which the above-mentioned Loan Agreement was 
signed by one person, that being regarded as contrary to the public policy. Though this 
document is of great significance for the case, it was not a subject of the Court’s analysis.” 

The quoted wording may be interpreted as the JC’s acknowledgement of the 1978 Decree’s 
validity, possibly not only at the moment of the conclusion of the Agreement, but even in 
1997, when the JC rendered its Decision. If so, the JC evidently believed that when signing 
the Loan Agreement the parties had not complied with the 1978 Decree’s requirement, and 
that was contrary to the public policy.  

The JC could well mean nothing of the assumed; however, its ambiguous wording leaves 
room for various interpretations. Moreover, as it will be seen below, an interpretation similar 
to the suggested above was given to the JC’s wording by the Vice-Chairman of the Supreme 
Court. 

What should contradict the public policy in the meaning of the New York Convention 
Remarkably, the JC pointed out that it is the signing of the Loan Agreement which was 
contrary to the public policy, while in the meaning of Article V item 2b of the New York 
Convention contrary should be the recognition and enforcement of an arbitral award.  

However, when remanding the case to the Court for a new trial, the JC should have been more 
precise in its orders. It could, e.g., have said that the matter for the Court to investigate was 
whether the recognition and enforcement of the Award would be contrary to the public policy 
of Russia, taken into consideration that the Agreement, on which the Award was based, was 
signed in violation of a Russian legal act. 

References to the legislative acts 
Whilst there was a misprint in the JC’s reference to the New York Convention regarding the 
Article item referring to public policy as grounds for refusal to recognise and enforce an 
award (it was 1b instead of 2b), rather a mistake than a misprint may be claimed in recalling 
the contents of the rule established in the New York Convention33. Significantly, the grounds 
provided under item 1 of Article V should only be taken into account if proven to exist by the 
party against whom an award is invoked, while there is no burden of proof on the mentioned 
party as for grounds under item 2 of the Article. It is evidently a duty of the “competent 
authority” to make sure there is no contradiction to the public policy, and even in the absence 
of any party’s objection “contradicting” awards should be refused enforcement. 

As for the other acts, the JC regretfully failed to comment on the Court’s reference to the 
1988 Decree instead of the far more important Russian Arbitration Statute of 1993. 
                                                 
33 As the JC stated, 

“… by virtue Article V item 1b of this Convention recognition and enforcement of the award may be 
refused, at the request of the party against whom it is invoked, only if that party furnishes to the 
competent authority … proof that the recognition and enforcement of the award would be contrary to 
the public policy of that country”. 
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Besides, the JC disregarded the peculiar wording of the Court’s order to enforce “in C’s 
favour, with transfer of all recovered sums to G”. 

5. Complaint against the Decision of the Judicial Collegium and Answer of 
the Vice Chairman of the Supreme Court 

Dissatisfied with the JC’s analysis of the circumstances, G addressed a private complaint34 to 
the Supreme Court with request to raise a protest against the JC’s Decision. 

5.1. The Answer by the Vice Chairman of the Supreme Court  
The Vice-Chairman of the Supreme Court refused to raise a protest and answered, in 
particular, the following: 

“… Your complaint… was considered in the Supreme Court of the Russian Federation 
under the supervision procedure.  

“By the Ruling of the St. Petersburg City Court… the enforcement of the award… on 
the territory of the Russian Federation was permitted in the part concerning recovery 
from B in C’s favour of the sums in the currency of Sweden.  

“In accordance with Article V item 1b of [the New York Convention]… the 
recognition and enforcement of the award may be refused, at the request of the party 
against whom it is invoked, only if that party furnishes to the competent authority 
where the recognition and enforcement is sought, proof that the recognition and 
enforcement of the award would be contrary to the public policy of that country.  

“The Loan Agreement concluded between B and C in violation of … [the 1978 
Decree] being in force at that time, was signed by one person [on behalf of the Russian 
party], which is contrary to the public policy.  

“Though this document is of great significance for the case, it was not a subject of the 
Court’s analysis.  

“Furthermore, by virtue of Article 75 of the RF Constitution, rouble is the currency in 
RF, therefore all the payments between parties on the territory of the RF should be 
executed in rouble equivalent, including the amounts recovered under the award.  

“The reference in B’s complaint to Article 31735 of the RF Civil Code, according to 
which foreign currency may be used for payments on the Russian territory, is 

                                                 
34 Under Russian Civil Procedure Law then in force, there was no appeal/cassation procedure concerning 
judgments of judicial instances so high as those of the Supreme Court. Thus, decisions of the JC could only be 
set aside or modified by virtue of so called “sudebny nadzor” – a judicial supervision procedure initiated by the 
Chairman (vice chairman) of the Supreme Court, who would file a protest against a decision. Such protests are 
tried by the Presidium, who decide whether the judgment is to remain unchanged, be set aside, in full or in part, 
or modified. The only action for the party is to file a private complaint with the official (Chairman) of the Court 
requesting him to file such a protest. However, it is the official, who makes the final decision (whether to 
protest). From 06.01.1999, decisions by the JC of the Supreme Court may be appealed in a cassation 
procedure at the Presidium of the Supreme Court (see newly adopted item 3 of Article 283 of the Russian Civil 
Procedure Code). 
35 Evidently item 3 of the Article is meant:  

“The use of foreign currency and also of payment documents in foreign currency in the making of 
payments on the territory of the Russian Federation for obligations is allowed in the cases, by the 
procedure, and on the conditions defined by a statute or in a manner established by it.” 
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unsupported, for at the time when the Loan Agreement was concluded, the new Civil 
Code was not yet adopted.  

“Under these circumstances, the JC lawfully annulled the above-mentioned Ruling of 
the Court and remanded the case for a new trial.  

“The complaint be dismissed.”  

5.2. Observations regarding the answer of the Vice Chairman of the 
Supreme Court  

Incorrect statements 
Regretfully, the Vice Chairman repeated after the JC the incorrect wording and item number 
in the quotation of Article V of the New York Convention. 

The Vice-Chairman was also inaccurate when she referred to the text of the Court’s Ruling. 
Having stated that “the enforcement of the award… on the territory of the Russian Federation 
was permitted in the part concerning recovery from B in C’s favour of the sums in the 
currency of Sweden” the Vice Chairman ignored the very particular detail of the original 
wording that the amounts to be paid by B in C’s favour should have been transferred to G.  

Another mistake of the Vice Chairman concerns the currency of the repayment. The ban to 
execute payments between two Russian parties within the Russian territory is grounded on 
Russian currency legislation in force at the moment of such payments, and in accordance with 
the mentioned legislation, only roubles might be used as currency under the circumstances. 
So, even if the Loan Agreement had been concluded when the new Civil Code was already in 
force, that would not per se have allowed payments in foreign currency. 

The Vice Chairman also failed to comment on two main issues in the analysis by the JC, 
notably, possibility of enforcement in part and grounds for G’s right to request repayment. 

“Contrary to the public policy” 
The position of the Vice Chairman regarding the 1978 Decree was very clear: at the moment 
when the Loan Agreement was signed, the 1978 Decree was valid, therefore there was a 
breach of the legal requirement, which the Vice Chairman qualified as contrary to the public 
policy.  

The Vice Chairman repeated the JC’s mistake when she concentrated on the public policy 
contradiction due to the signing of the Loan Agreement, while it is the recognition and 
enforcement which should contradict the public policy in the meaning of Article V item 2b of 
the New York Convention. 

Taking into consideration all the above-mentioned arguments, it may be assumed that the 
Vice-Chairman did only consider G’s complaint on rather formal grounds.  

5.3. The 1978 Decree, the “public policy” term and analysis of the 
Supreme Court position regarding these matters 
In the present case the disputed validity of the 1978 Decree was frequently mentioned as one 
of the critical factors in establishing both the validity of the Loan Agreement and the 
enforceability of the Award on the Russian territory. 
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First of all, one should note that even if the Agreement presumably was signed in violation of 
the 1978 Decree and thus was contrary to the public policy of the Russian Federation, that in 
itself does not lead to the conclusion that the recognition and enforcement of the award based 
on the Agreement would automatically contradict Russian public policy36. 

But was the very conclusion that there had been a violation of the 1978 Decree well-
grounded?37 In absence of a uniform opinion in the doctrine and among law practitioners on 
the 1978 Decree’s validity at the time in question, whilst Russian judicial bodies failed to give 
any clarification on the matter, except for the presented materials, the answer may seem 
uncertain. 

Validity of the 1978 Decree in Russia: formal approach 
During the Soviet years, the Foreign Trade Arbitration Commission38 at the USSR Chamber 
of Commerce and Industry used to pronounce international economic transactions null and 
void due to their non-compliance with the 1978 Decree39.  

As said above, the legal acts of the USSR continued to be in force on the territory of modern 
Russia, unless their effect was suspended or they contradicted the legislation introduced on a 
later date40. 

The 1978 Decree has never been directly suspended or cancelled in Russia. However, in the 
early 1990s the fundamental political and economical changes in the USSR and Russia 
resulted in that Russia abandoned its legislation regarding state foreign trade monopoly, thus 
in the legal doctrine, and later on in the practice of the Arbitration Court41 at the RF Chamber 
of Commerce and Industry a position has been established that the 1978 Decree ceased to be 
valid as contrary to the subsequent legislation. As far as state courts are concerned, to the best 
of the authors’ knowledge, no conclusions on the matter have been expressed, except for 
those regarding the present case. As for the date when the 1978 Decree presumably ceased to 

                                                 
36 See more detailed analysis by A. Mouranov in Moscow Journal of International Law, 1998, № 3 (in Russian). 
37 As it was mentioned above, the wording in the JC’s Ruling might even mean that the 1978 Decree was still 
valid in 1997, which threatens the formal validity of a great number of transactions still being performed. 
38 Nowadays – the International Commercial Arbitration Court at the Chamber of Commerce and Industry of the 
Russian Federation.  
39 See, e.g., case № 109/1980 (award of 09.07.1984) “Sojuznefteexport” (USSR) v. Joc Oil Limited (Bermuda) 
in Yearbook Commercial Arbitration, vol. XVIII-1993, pp. 92-110. A contract was held null and void for it had 
only been signed by one person on behalf of the Soviet party (though reference was made to violation of the 
preceding Soviet decree of 1935, analogous to the 1978 Decree).  
The same conclusion was reached by the arbitral tribunals in cases № 132/1983 (award of 31.01.1984) and 
№ 127/1984 (award of 21.03.85), both published (in Russian) in Praktika Arbitrazhnogo Suda 1984-1986, Part 
XI, Moscow, the USSR Chamber of Commerce and Industry, 1989, pp. 3-4.  
40 As stipulated in Article 4 of the Russian Statute of 24.10.1990 “On the Effect of the Acts of the Bodies of the 
USSR on the Territory of the RF”,  

“The acts of the bodies of the USSR issued before the adoption of this Statute, are valid on the territory 
of the RF, unless they have been suspended …”.  

As stipulated in item 2 of Decree of the RF Supreme Soviet of 12.12.1991 № 2014–1 “On Ratification of the 
Agreement on Establishing a Commonwealth of Independent States”,  

“...on the territory of the RF …until the adoption of the corresponding legislative acts of the RF, the 
norms of the former USSR shall be applied to the extent that they do not contradict the Constitution of 
the RF, the Russian legislation and this Agreement”. 

41 Successor of the Foreign Trade Arbitration Commission at the USSR Chamber of Commerce and Industry, 
further renamed into the International Commercial Arbitration Court at the RF Chamber of Commerce and 
Industry. 
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be effective, most experts agree on 3 August 1992, when the 1991 Fundamentals came into 
force, since, as it was pointed out in C’s position42, the 1991 Fundamentals did not specify 
any requirements as to the signing of international trade transactions, and the only imperative 
requirement for such transactions concerned their form. 

Those arguments would seem comprehensive enough if not for the following legislative 
contradiction. Long after 3 August 1992, precisely, until 1 January 1995, the relevant 
provisions of the (old) 1964 Civil Code of the Russian Federation remained unchanged, such 
as Article 45, stipulating that: 

“Non-observance of the form of international trade transactions and procedure of their 
signing (article 565) entails invalidity of the transaction”, 

and Article 565, establishing that: 

“The form of international trade transactions, entered into by Soviet organisations, and 
procedure of their signing, regardless of the place of these transactions, are determined 
by the legislation of the USSR.” 

Moreover, on 1 January 1995 the old Civil Code was to a large extent replaced by the new 
one, the latter containing Article 168 “Invalidity of Transactions Not Corresponding to a 
Statute or to Other Legal Acts”, which, if one recognises the validity of the 1978 Decree, 
would cause invalidity of all international trade transactions signed on the Russian side by one 
person. 

The confusing situation might reach an absurd point when three signatures of a Russian party 
will be required in view of the Russian Statute “On Accounting” which inter alia stipulates 
that: 

“Monetary and payment documents, financial and credit obligations not signed by the 
chief accountant, shall be deemed invalid and should not be accepted to execution.”43 

In that complex and contradictory legal situation, it is evident that the Russian lawmakers 
have not yet finally resolved the problem of the 1978 Decree’s effect.  

But it is of great importance to find the answer, since the legal and practical consequences 
may considerably influence foreign relations of Russian legal entities: not only would the 
validity of current transactions be threatened, but future contracts would also be complicated 
by requirements for two signatures from Russian counter-parties. 

Validity of the 1978 Decree in Russia: rational approach 
Despite the absence of any formal act invalidating or suspending the 1978 Decree, in our 
opinion it had ceased to be valid before the Loan Agreement was signed, hence both the JC 
and the Vice Chairman drew incorrect conclusions regarding the 1978 Decree’s validity at the 
time when the Loan Agreement was concluded.  

Our opinion somewhat differs from the position prevailing in the Russian doctrine, in 
accordance with which the 1978 Decree ceased to be valid only from 3 August 1992, i.e. the 
date of the entry into force in Russia of the 1991 Fundamentals.  

To support our position we refer to the very 1978 Decree, which in its main provision (item 1) 
stipulated: 
                                                 
42 Chapter 2.1. 
43 Article 7 item 3.3 of Russian Statute “On Accounting” of 21.11.96 № 129. 



© Muranov A., Toupikina-Holm N., 2007 

B - Borrower, C – Creditor, G - Guarantor 24

“…international trade transactions entered into by Soviet organisations having the 
right to make such transactions, shall be signed by two persons. The right to sign such 
transactions belongs to the chief executive and vice chief executives of the 
organisation specified, chief executives of the firms within such an organisation, as 
well as to the persons, authorised by powers of attorney, signed solely by the chief 
executive of the organisation, unless otherwise provided by its Charter (Rules)… 

“Names and surnames of the persons having by virtue of their positions the right to 
sign international trade transactions… shall be disclosed in the publication of the 
Foreign Trade Ministry or [another] ministry, state committee or body to which the 
organisation in question belongs.” 

The quoted norm was not a simple formality in the Soviet law. The role of the mentioned 
provision should be judged in view of the importance of the monopoly of the Soviet State to 
the foreign trade, reflected even in the Soviet Constitution of 197744. Being fundamental for 
the plan economy, the monopoly called for a legislative mechanism that would ensure its 
survival. First and foremost, by law there had been established a limited list of organisations 
having the right to directly act on the foreign market, all of them provided with specific legal 
capacity. Moreover, foreign trade monopoly required an additional controlling mechanism, 
since the organisations, even though claimed to be separated from the Soviet State, still 
belonged to the latter. Thus, there was a risk of abuse of the authority or illegal representation 
of the organisations. This could in the worst case cause lack of funds for the organisation in 
question, and even threaten the economic stability of the country, especially as regards the 
foreign currency, which was in constant deficit during the Soviet era. Therefore, it was crucial 
to establish a procedure for additional control over international trade transactions inside such 
organisations, that was provided by the 1978 Decree. It is not the signatures themselves which 
were of value, but them representing the approval of the persons authorised by the 
organisation, and ultimately – by the Soviet State. 

Such a provision first appeared in Soviet legislation in the early 1930s, when the state 
transformed its approach to international trade, and was maintained throughout the Soviet era. 
The authority of the persons who could sign an international trade transaction was a matter of 
public awareness – the names of those “blessed” with authority were disclosed to the public 
and listed in a number of publications, in particular, in the “Foreign Trade” journal. Thus, any 
attempt by an unauthorised individual to enter into an international trade transaction and 
thereby bind a foreign trade organisation would have failed: due to the described publicity, 
foreign partners could not invoke their unawareness of the formality required. 

However, in 1991 the monopoly for foreign trade was liquidated by the Russian President’s 
Decree “On Liberalisation of the Foreign Trade Activity on the Russian Territory”, which “in 
order to stimulate foreign trade activity, stabilise the internal market and attract foreign 
investments” permitted “all the entities… registered on the territory of the Russian 
Federation… to perform foreign economic activity …without any special registration 
procedure”45. 

Thus, the meaning of the two signatures ceased to exist the same day the above-mentioned 
provision came into force (15 November 1991), and it would be a legal mistake to believe that 
the 1978 Decree was formally in force ever since. By “liberalisation of the foreign trade 
                                                 
44 Article 73. 
45 Presidential Decree of 15.11.1991 № 213. 
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activity”, Russia made one of the first steps towards market economy, and this change 
crucially affected its legal system. Thus, preservation of the two signatures requirement would 
contradict the meaning and the contents of the later Russian legislation. Therefore, in 
accordance with item 2 of the RF Supreme Soviet Decree of 12.12.91 № 2014-1 “On 
Ratification of the Agreement on Establishing a Commonwealth of Independent States”, the 
1978 Decree ceased to be applicable on the Russian territory as contrary to the new 
legislation, its principles and spirit.  

It is typical for those who claim the validity of the 1978 Decree’s requirement for two 
signatures after 15 November 1991 to ignore the part of the provision referring to public 
records. However, the two closely connected parts of the same provision shall either both be 
considered in force, or not. There are no grounds to consider the two signatures requirement 
as valid, while the requirement for keeping public records of the authorised persons as invalid. 
Since the monopoly on foreign trade had ceased to exist, it became practically impossible and 
legally purposeless to proceed with the names register. Otherwise any entity registered in 
Russia and acting on its own on the international market should be obliged to publish the 
names of the persons in charge of signing contracts. 

Moreover, the end of the foreign trade monopoly has become one of the basic economic 
principles of the new Russia who has recognised that commercium jure gentium commune 
esse debit et non in monopolium et privatum paucorum quaestum convertendum46. Today this 
principle belongs to the fundamental elements of the legal system (with some exceptions), 
which is one more argument for considering the 1978 Decree as contrary to such a basic 
principle, and – naturally, to the domestic public policy of the Russian Federation.  

Therefore, in our opinion, the 1978 Decree was invalidated on 15 November 1991 by the 
Decree “On Liberalisation of the Foreign Trade Activity on the Russian Territory”, thus the 
sole signature on the Loan Agreement was in no way contrary to the Russian public policy, 
moreover there was no breach whatsoever concerning the legal requirements in force as to the 
form of the contract. 

Naturally, similar analysis and conclusions could be expected from all the jurisdictional 
bodies involved in the dispute, in particular, the Arbitral Tribunal appointed by the SCC 
Institute, the St. Petersburg City Court, the JC and the Vice Chairman of the Supreme Court, 
who, unfortunately for the legal outcome, at best limited themselves to expressing doubts 
regarding the validity of the 1978 Decree, except for some wording of the JC and the Vice 
Chairman of the Supreme Court. 

6. Rehearing of the case by the St. Petersburg City Court  
In October 1997, the St. Petersburg City Court reheard G’s petition with a request for the 
enforcement. Following the Supreme Court’s Decision, the Court was to establish whether the 
recognition and enforcement of the Award would contradict Russian public policy, as the 
respondent (B) kept arguing during the hearings relying on one signature under the 
Agreement instead of two (B withdrew all other earlier objections). 

G provided the Court with a legal expert opinion, mostly dedicated to the detailed analysis of 
the situation47, where it was unambiguously concluded that the enforcement of the Award 
                                                 
46 Commerce, by the law of nations, ought to be common, and not converted to monopoly and the private gain of 
a few (Black’s Law Dictionary With Pronunciations. Sixth Edition. – 1991, p. 271). 
47 It was prepared by A. Mouranov, co-author of these observations, and is in a shortened form shown therein. 
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would in no way be contrary to Russian public policy. Arguments for the invalidity of the 
1978 Decree were the strongest claim of the document provided. The Court probably took it 
into account, when it rendered its Ruling. 

6.1. The new Ruling 
“… Having heard the parties and having verified the materials of the case, I hold the 
petition be satisfied in full.  

“In accordance with Article III of [the New York Convention]… each Contracting 
State shall recognise arbitral awards as binding and enforce them in accordance with 
the rules of procedure of the territory where the award is relied upon.  

“In accordance with Article V item 2 of the Convention indicated, the recognition and 
enforcement of the award may be refused if the competent authority in the country 
where recognition and enforcement is sought finds that the recognition and 
enforcement of the award would be contrary to the public policy of that country. 

“From explanations of B’s representative it follows that B does not challenge the 
existence of the … [Award] … and G’s right to request the enforcement of that award 
on the grounds of the power of attorney for the assignment of C’s rights.   

“B’s arguments regarding invalidity of the Loan Agreement… signed… by one person 
were a subject of examination by the Arbitration Institute of the Stockholm Chamber 
of Commerce48, which was reflected in the award [against B]. In the award, the 
Arbitration Institute provided exhaustive arguments for its conclusion that the Loan 
Agreement was valid. Under these circumstances the Court does not find that the 
recognition and enforcement of this award is contrary to the public policy of the 
Russian Federation.”  

Accordingly, the Court permitted the enforcement in the full awarded amount, however 
repeating its former statement:  

“to permit on the territory of the Russian Federation the enforcement of the award … 
in the part concerning the recovery from B of the principal amount of …SEK in C’s 
favour, with transfer of all recovered sums to G.” 

6.2. Observations regarding the new Ruling 
Despite the long discussions and controversy regarding the issues in question among law 
practitioners as well as among judicial bodies, the Court chose to leave without clarification 
the validity of the 1978 Decree at the moment when the Loan Agreement was concluded and 
the real meaning of the term “contrary to the public policy”. 

The Court’s failure to present more thorough argumentation does not obligatorily mean the 
Court’s failure to analyse the issues correctly; it might simply have considered additional 
reasoning unnecessary under the circumstances. However, Russian law would have only 
benefited from a more reasoned wording.  

                                                 
48 It is a typical mistake for Russian judicial bodies to use the name of the arbitral institution instead of the 
arbitral tribunal appointed in accordance with the rules of such an institution, evidently caused by erroneous 
analogy with the state court system. 
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Currency of repayment 
The Court evidently failed to reflect the order of the JC on the currency of the repayment. In 
fact, the Russian currency legislation in force required B to execute the payment to G of the 
amount (awarded in SEK) in its rouble equivalent. The Court’s silence on the matter could be 
explained by the fact that B had withdrawn its objection as to the currency, however the state 
policy on the currency regulations called for the Court’s own initiative to instruct the parties 
accordingly.  

Applicable legal acts 
A positive change (in comparison with the earlier, annulled, Ruling) may be noted regarding 
the applicable law. Thus, the Court did no longer mention the 1988 Decree, though it did not 
refer to the new Arbitration Statute either.  

Contradiction in the JC’s Decision 
The Court also failed to comment on the contradiction between the JC’s conclusions on (i) 
enforcement of a foreign arbitral award in full, not partial, amount and (ii) the guarantor’s 
right to receive reimbursement from the debtor by virtue of the procedure for recognition and 
enforcement. The Court evidently did not see any contradiction between the two, and kept the 
formula from its initial Ruling, “to permit … the enforcement of the award… in C’s favour, 
with transfer of all recovered sums to G.” Without any further explanations, the new Ruling 
seems to be even less comprehensive than the initial one. 

GENERAL CONCLUSIONS 
The narrative presented above well illustrates a variety of unexpected complications, which 
may be faced at the stage of recognition and enforcement of foreign arbitral awards in Russia. 

Unfortunately, not only technical but also legal mistakes sometimes occur in Russian courts, 
and in the present case the number of legal defects and their significance are outstanding. 

However, Russian courts nowadays are making notable efforts to formulate the answers to a 
number of fundamental issues, as it can be seen in the – maybe not so well-grounded – 
statement by the Judicial Collegium (on full and partial enforcement, on the right of a 
guarantor to rely upon an award rendered in creditor’s favour). It should be kept in mind that 
those are only the first steps, which explains why there were inevitable mistakes and 
contradictions in the conclusions reached. 

As demonstrated above, one of the disputable matters at the enforcement stage concerns the 
meaning of the term “contrary to the public policy”, practically unknown to Soviet legal 
practice and therefore new to Russian courts. Recently it has been typical for the parties 
against whom a foreign arbitral award is rendered, being short of any other arguments, to 
abuse and misinterpret the term “contrary to the public policy” in hope to avoid or at least 
postpone the enforcement. The situation is aggravated by the support such arguments find in 
courts, including those of the higher instances, which is probably caused by lack of legal 
practice concerning the use of the term49. Thus, the courts sometimes misinterpret it (e.g. in 
the presented case), or misuse it (as the JC did). Regretfully, recent overuse of this term, 
                                                 
49 It is hard to find a publication in the USSR on the term “contrary to the public policy” or any Soviet 
precedents where this term was referred to as grounds for refusal to enforce a foreign arbitral award. The 
doctrinal works by M.I. BRUN and A.A. PILENKO, though significant, are written before the 1917 Revolution, 
while the works of the Soviet period authors are either outdated, or lack thoroughness.  
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especially by debtors, may sometimes shift the attention of both the court and the parties from 
more significant issues and weak positions of one or another party. However, the complexity 
of the category “contrary to the public policy” should not be underestimated in Russian law, 
especially by the courts. 

Lack of an established approach in theory and practice regarding the term “contrary to the 
public policy” in absence of widely recognised criteria thereof may cause serious difficulties 
to foreign petitioners coming to enforce foreign arbitral awards against Russian entities. 
Moreover, such difficulties will not necessarily occur due to the complexity of a case. The 
only counter-measure which may be recommended is a thorough analysis of each case against 
the background of Russian law, which needs to be done not only at the stage of enforcement, 
but earlier – during the arbitration, when a party may request arbitrators to give precise 
answers to certain legal problems. For instance, one cannot exclude that in the case described 
above it was uncertainty of the Arbitral Tribunal concerning the validity of the 1978 Decree, 
which encouraged B, against whom the Award was rendered, to insist on contradiction of the 
Agreement to the 1978 Decree and its resulting contradiction to the public policy of the RF.  

Taken into consideration the complexity of the legal situation in Russia, assistance of highly 
qualified legal counsel at the stage of enforcement may be crucial. 

The legal situation in Russia concerning inter alia the questions of enforcement is 
complicated by confusing, often contradictory legal acts that co-exist, on one side, and gaps in 
the legislation especially regarding new economic realities, on the other side. 

Another complicating factor is that nowadays Russian state courts of general jurisdiction and 
state arbitration courts are competing for the right to enforce foreign arbitral awards. In 
accordance with the legislation in force, disputes with foreign participants may be referred to 
both state courts of general jurisdiction and state arbitration courts50, but the matters of 
recognition and enforcement are, strictly speaking, left solely to the courts of general 
jurisdiction. However, in 1995 state arbitration courts acquired jurisdiction over economic 
disputes with foreign participants, a change which lately has encouraged arbitration courts to 
claim and sometimes even exercise jurisdiction over recognition and enforcement of foreign 
awards (only regarding economic disputes, though). In practice differences may occur 
between approaches of the two types of courts to recognition and enforcement, thus the type 
of the court chosen to address a request for enforcement may become a crucial factor for the 
success of the request. At the same time, the arguable competence of state arbitration courts 
remains to be defined on the legislative level. 

Another problem with the enforcement procedure in modern Russia is the brief wording 
chosen in a number of rulings, as criticised above. Sometimes the petitioner is given a court 
order, which has bare conclusions, or very briefly stated grounds and reasoning of the court, 
thus leaving room for various interpretations. 

However, there are reasons to believe that in future at least the court practice if not Russian 
legislation will provide more comprehensive answers to the questions posed in the analysed 

                                                 
50 While courts of general jurisdiction have the competence to resolve disputes arising from civil, family and 
labour relations primarily where at least one of the participants is a natural person and the dispute is not 
connected with the business and economic activities. State arbitration courts only resolve economic disputes 
economic disputes related to entrepreneurial and economic activities; state arbitration courts should not be 
confused with international commercial arbitration courts since state arbitration is performed by state judges, 
their decisions may be challenged in the higher instance state arbitration courts etc. 
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materials. Remarkably, the Supreme Court has recently published three documents regarding 
the term “contrary to the public policy”51, two of them – in connection with awards of the 
International Commercial Arbitration Court at the RF Chamber of Commerce and Industry. In 
those documents the Supreme Court, contrary to the JC in the Decision quoted above, 
provided fairly comprehensive analysis to the term, which gives us reason to hope that with 
time and experience legal mistakes will become rather rare incidents in Russian courts. 
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