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The history of constitutional control in 
Russia is rich in events, highly sophisticat-
ed, and closely connected with the national 
constitutionalism having evolved during 
turbulent period following the Russian 
revolution. This crucial transitional period 
of Russian history (from 1917 to 1922) both 
gave rise to a new type of state and the de-
velopment of certain political and legal tra-
ditions that are still in effect today. It was 
not long ago when the Soviet legal doctrine 
expressly claimed that independent and 
specific bodies aimed at the Constitution 
protection were absolutely alien for both 
the Soviet society and the State1.

However, the principle of the Consti-
tution supremacy has never been denied 
either by the Soviet ideology or by the So-
viet legal doctrine. Moreover, the Russian 
authorities have always used it to achieve 
the political goals of their own. In its turn, 
this fact has caused the development of the 
special Soviet doctrine of “constitution-
al control”, the key function of which was 
to identify the acts and actions of govern-

mental authorities being inconsistent with 
provisions contained in the Constitution as 
well as to take urgent measures to remedy 
such identified contradictions. 

The basic principles of modern Russian 
constitutional control were laid down by 
the Constitution of the Russian Federation 
adopted in the hard environment of “the 
1993 constitutional revolution”. Accord-
ing to the formal legal evaluation by A. N. 
Medushevsky, the development of Russian 
constitutional control «occurred in the 
difficult situation involving weak civil so-
ciety and split of the Russian ruling elite as 
a result of too fast and unprepared demo-
cratic transformations»2.

In the scholar’s opinion, «unlike a 
number of Southern and Eastern Europe-
an states, Russia’s transition to democracy 
was based not on a contractual model rep-
resenting the consensus between social 
movements and political parties, but on a 
model claiming the split of legal succes-
sion». The analyst underlines that «the 
1993 Constitution of the Russian Federa-
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tion was adopted not as a result of a consti-
tutional reform, but due to a constitutional 
revolution during which the winning party 
had imposed their will on the losers». This 
fact, to his mind, determined the key char-
acteristics of the Russian Constitution3.

In our opinion, the same determines the 
choice of the modern Russian constitution-
al control model, the key characteristic of 
which depends on the extent to which legal 
rights and interests of a citizen are protect-
ed. The question whether constitutional 
control can be an efficient means of such 
protection, is still open in Russia.

In this connection, the question re-
mains whether and to what extent the for-
eign models of constitutional control have 
been accepted by the Russian legal system, 
and if the traditional model of constitu-
tionalism formed in the Soviet era will have 
effect on their incorporation into modern 
Russian legal environment.

The first state of the dictatorship of the 
proletariat rejected the “bourgeois” idea 
of separation of powers and vested the 
All-Russian Congress of Soviets with the 
entirety of power in the country empow-
ering the All-Russian Central Executive 
Committee of Soviets to be in charge during 
periods between congresses. Article 12 of 
Chapter 5 of the Constitution of the Russian 
Soviet Federative Socialist Republic of 1918 
(the “RSFSR”) provided that «the supreme 
power in the Russian Soviet Federative So-
cialist Republic belongs to the All-Russian 
Congress of Soviets, and during the time 
periods between such congresses, to the 
All-Russian Central Executive Committee 
of Soviets»4.

The first Soviet Constitution granted 
virtually unlimited powers to such bodies. 
Article 50 of Chapter 9 of the RSFSR Con-

stitution of 1918 proclaimed that «the Con-
gress of Soviets and the All-Russian Central 
Executive Committee (the VTSIK”) shall 
be authorized to decide all the questions 
deemed to be subject to their decision»5. 
The same article laid down the basics for 
the formation of the specific “Soviet” mod-
el of constitutional control to be exercised 
by the state supreme representative agency.

Due to the semiannual mode of work of 
the Congress of Soviets (under the Con-
stitution, it was held not more than twice 
a year), the VTSIK had the entirety of real 
power in the Russian State. Subject to Ar-
ticle 31 of Chapter 7 of the RSFSR Consti-
tution of 1918, the VTSIK was described as 
«the supreme legislative, executive and 
controlling body of the RSFSR». Pursuant 
to the creators of the Constitution, it was the 
VTSIK which was to «determine the gener-
al direction of the activities of the workers’ 
and peasants government and all Soviet 
power bodies in the country», to unify and 
negotiate law making and administration, 
and «to monitor the implementation of the 
Soviet Constitution»6.

One can hardly share the opinion of 
certain researchers claiming that «the RS-
FSR Constitution of 1918 established the 
parliamentary form of constitutional con-
trol based on the principle that the entirety 
of power involving constitutional control 
should be granted to the highest represent-
ative body of people»7. The constitution-
al doctrine of the first years of the Soviet 
power having been bluntly formulated by 
professor M.A. Reisner clearly determined 
the place and role of the Constitution in the 
Soviet State.

In his lectures given to the Academy 
of the General Headquarters of the Work-
ers’ and Peasants Red Army, professor M. 
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A. Reisner underlined that the adopted 
Constitution was «an interim measure» 
meaning that Russia needed a flexible con-
stitution which would «prevent the estab-
lishment of fixed forms», that’s why the 
constitution should be based not on legal-
ity, but on the principle of appropriateness 
and teleology allowing to imbue it with any 
necessary meaning. As the scholar fur-
ther emphasized, «where we say that our 
constitution is based on the ideas of fixed 
goals and appropriateness, we mean that 
our basic law does not embody immobility 
and dead justice, but is just a draft of public 
construction»8. 

It is true that the “flexibility” of the first 
Soviet Constitution was clearly reflected in 
the peculiar understanding of the unity of 
state power permitting the concentration 
of legislative, executive and controlling 
functions within the highest governmental 
bodies for the purposes of revolutionary 
reasonableness. A bright example to this 
is the first Soviet Government, the Coun-
cil of People’s Commissars, empowered to 
perform legislative and any other unlimit-
ed functions, which, subject to Article 37 of 
Chapter 8 of the Constitution, «shall carry 
out the general management of the affairs 
of the Russian Socialist Federative Soviet 
Republic».

Article 38 of the same Chapter expressly 
stated that «to implement these objectives 
the Council of Peoples’ Commissars shall 
issue decrees, directions, instructions, 
and generally take all measures required 
for the proper and prompt governmental 
activities». In practice, such “flexibility” 
in identifying the powers of governmen-
tal authorities entailed the situation where 
the Council of Peoples’ Commissars (the 
“Sovnarkom” or “SNK”) presided by Vlad-

imir Lenin started being involved in legis-
lative activities since its establishment in 
more active manner than the VTSIK9. Ana-
lyzing the adoption of Decree “On Court” #1 
by the Sovnarkom, T. E. Novitskaya writes, 
that «from formal legal perspective, this 
can be described as the outright violation 
of the traditionally established procedure 
for enactment of laws»10. It is worth men-
tioning that the Constitution was prepared 
and adopted concurrently with the estab-
lishment of one-party system. According 
to T.E. Novitskaya, the most important de-
crees of the Soviet power were based on the 
provisions of the RSDRP (b) program and 
other party documents11.

In addition, the Council of Peoples’ 
Commissars, together with the govern-
mental authorities stipulated in the Con-
stitution, exercised constitutional control 
in compliance with Note to Article 41 of the 
same Chapter 8, as «measures to be exer-
cised promptly». For example, in its De-
cree of July 22, 1918, the SNK of the RSFSR 
indicated that the term «comrade of the 
peoples’ commissar» should not be used 
since «such position is not stipulated in the 
Constitution»12.

It is noteworthy that the Marxists’ at-
titude towards the basic law of the country 
which was described as “interim” by pro-
fessor Reisner, relates to the Soviet state 
in general. Such state was established for 
a transitional period of time (until the 
World Revolution bursts out) with certain 
and clear objectives «to totally suppress 
the bourgeoisie, completely abolish all ex-
ploitation, and establish socialism with 
no class division or power of state»13. It is 
quite obvious that this state would never 
allow the very existence of such democratic 
institution as parliamentarism.
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Not without reason, while positively 
evaluating the «special formal protection» 
of the US Constitution by means of a «spe-
cial federal court», and admitting its role 
in the enforcement of legality and support 
for «legal and constitutional character of 
modern democracy», M.A. Reisner con-
sidered the institution of a constitutional 
court totally inappropriate for the Russian 
environment hence the adopted Constitu-
tion is «an interim measure» and is not 
worth protecting by «such mammoth and 
cumbersome agency»14.

The concept of an interim (transition-
al) nature of state pretty much explains why 
both the Declaration of Rights of the Working 
and Exploited People, which was adopted at 
the Third All-Russian Congress of Sovi-
ets15 and proclaimed Russia a federal state, 
and the RSFSR Constitution of 1918, which 
followed the Declaration and contemplat-
ed the principle of federalism via priority 
of nations to self-determination failed to 
solve key issues of federation and separa-
tion of powers in Russia16. 

Two resolutions were adopted following 
the discussion of the report On the norms 
governing federation in the Republic and na-
tional strategy of the Soviet power made by Jo-
sef Stalin at the Third All Russian Congress 
of Soviets. The former described the gen-
eral principles of state power and claimed 
that «the Russian Social Soviet Republic 
is established on the basis of the voluntary 
union of all peoples of Russia as the feder-
ation of Soviet republics of such peoples». 
The latter approved the national strategy of 
the Soviet Government aimed at self-de-
termination of peoples and creation of the 
«fraternal union of the Soviet republics of 
Russia»17.

Both resolutions of the Congress were 
prepared on the basis of the text of one of 
the very first acts made by the Soviet State, 
the Declaration of Rights of Peoples of Russia, 
having been approved by the RSFSR Coun-
cil of Peoples’ Commissars in November 
1917 and signed by V. I. Lenin, the Chair-
man of the Council of Peoples’ Commissars, 
and J.V. Stalin18, as the Peoples’ Commissar 
in charge of nationalities. The Declaration 
clearly condemned the policy of systemat-
ic inciting people against each other by the 
Tzar and Interim Governments of Russia. 

The Declaration determined the follow-
ing new principles of national policy of the 
Soviet State and further formation on its 
basis of the “fraternal union of Soviet re-
publics”:

1. Equality and sovereignty of all peo-
ples of Russia;

2. Priority of peoples of Russia to 
self-determination involving secession 
and formation of independent states;

3. Abolishment of any and all ethnic 
and confessional privileges and limitations;

4. Free development of ethnic minori-
ties and groups inhabiting Russia.

The Declaration announced the forma-
tion of «fair and voluntary union of peoples 
of Russia» and complete trust among them 
as the ultimate goal of the national strat-
egy of the Soviet State. It is worth noting 
that subject to this Declaration, at the end 
of 1917, Finland, Poland, the Baltic states 
gained full independence while numerous 
peoples of the Caucasus, Transcaucasia, Si-
beria and Asia were granted national auton-
omy. However, having stated the goal, the 
Declaration failed to shape the idea of the 
future state structure of young Soviet State. 

The principles and model of a new state 
structure became law in the text of the most 
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important constitutional act of the Soviet 
Republic, i.e. the Declaration of Rights of the 
Working and Exploited People. Being written 
by V. I. Lenin, the Declaration was adopt-
ed on January 3, 1918, at the VTSIK meet-
ing, and further on January 12, 1918 by the 
Third All-Russian Congress of Soviets. The 
Declaration proclaimed Russia as «the Re-
public of the Soviets of Workers’, Soldiers’ 
and Peasants’ Deputies» being vested with 
the entirety of power in the country (both 
centrally and locally), and established the 
federation of the Soviet national republics 
«based on the voluntary union of free na-
tions» as a model of the Soviet Republic 
state structure19. The Declaration specifi-
cally stated that 

the lasting and strong union of all working peo-
ples of Russia could be based solely on freedom 
and good will, that is why the Third Congress 
of Soviets is limited to the establishment of the 
basics of the federation of the Soviet republics 
of Russia entitling workers and peasants of each 
people to convene their own authorized Soviet 
congress and independently decide whether they 
wish to participate in the federal government and 
other Soviet agencies and on what grounds20.

The announcement of priority to 
self-determination created only a legal 
framework to modify the form of the former 
unitary state and to transform it into a fed-
eration. The first constitutional acts made 
by the Soviet State just outlined its future 
federative structure entitling each people to 
determine on their own the forms of their 
participation in the federal government 
and other federal bodies. There was no es-
tablishment of any governmental forma-
tions or territorial entities having specific 
legal status.

Special emphasis will be put on the ex-
pressly stated point of view of the Third 

All-Russian Congress. It was limited to the 
establishment of declarative basics of the 
state federative structure entitling each 
people to determine on their own «the 
basics of their participation in the federal 
government and other federal bodies». The 
Congress’ Resolution On Federal Institutions 
of the Russian Republic left these issues open 
until the VTSIK and local authorities of re-
publics and regions to be established on the 
territory of Russia had reached an agree-
ment21.

Moreover, the Congress failed to fix the 
ways of participation of the federation en-
tities in the federal government. However, 
the Third All-Russian Congress admitted 
the necessity to delimit authority between 
federal bodies and the bodies of the fed-
eration entities. For instance, Clause 6 of 
the Resolution of the Congress vested cen-
tral authorities with power «to the events» 
to be held only at national level subject to 
mandatory respect for rights of the fed-
eration entities. Local issues were within 
the exclusive jurisdiction of local Soviets 
whereas higher Soviets were granted the 
right to govern relationship between the 
local ones and solve any disputes that could 
arise. 

The preparation and enactment of the 
most important constitutional laws result-
ed in forming the concept of a new prole-
tarian state. This concept was based on the 
Marxist idea that the state would inevitably 
wither away during its transition to com-
munism, together with the Bolsheviks’ idea 
of the formation of the proletariat dictator-
ship state which is transitional by nature 
and designed to overcome the resistance of 
the bourgeoisie and build communism in 
the future. The idea of a proletariat dicta-
torship state was fixed in the form of a Sovi-
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et republic. The Bolsheviks thought that the 
system of Soviets as independent bodies of 
peoples’ self-government would create a 
new type of state being able to overcome al-
ienation existing between people and pow-
er. As L. V. Kabanova rightly states, the sys-
tem of Soviets was viewed by the Bolsheviks 
as an alternative to the “bourgeois” system 
of separation of powers, meaning to consti-
tute a brand new vehicle of democracy22. 

Therefore, all the foregoing gave rise to 
the controversy on which the Soviet con-
stitutionalism was developed. Soviets as 
direct democracy bodies and a brand new 
vehicle of power started forming in the first 
months of the October Revolution within 
the proletariat dictatorship state. They were 
established on a social but democratic and 
multi-party basis. At a local level power was 
granted to urban and rural Soviets as well as 
the Congresses of Soviets held at regional 
or district levels. The permanent working 
bodies formed by such congresses were 
represented by various executive commit-
tees, councils of people’s commissars, etc.

Thus, the Soviets of all levels became 
the bodies controlling and administering 
all fields of social, political and economic 
life in situ. They were granted the variety 
of legislative and executive powers. But the 
forms of revolutionary creativity seemed 
rather bizarre. The literal understanding 
of the Bolsheviks’ slogan “All power to the 
Soviets!”, lead to various local autonomies 
established by working people, which, in its 
turn, resulted in the establishment of lots of 
independent self-governing territories on 
which local “sovnarkoms”, “labour com-
munities”, and other formations consid-
ered themselves entitled to independently 
determine whether they should comply 

with decrees and other laws enacted by cen-
tral authorities23.

As N.V. Krylenko commented, the point 
of view of local authorities was as follows: 
«We are power in situ, we accept the decrees 
of central authorities only to the extent they 
are acceptable for us…»24. Local Soviets 
were engaged in their own law making ac-
tivities trying to adapt their laws to local 
environment. For example, the Tverskaya 
Republic adopted the law on earth, which 
was based on the respective Decree of the 
Second Congress of Soviets, but at the same 
time had considerably modified the main 
provisions of the former. Sometimes the 
Soviets used to take so much authority that 
could amount to impinging on the domain 
of national interests25. In strict compliance 
with the indicated post-revolutionary prac-
tices, the Regional Assembly of the Soviets 
of Moscow Region established their own 
Council of People’s Commissars located 
in Moscow. As soon as the Soviet Govern-
ment moved to Moscow, it turned out that 
there were two Sovnarkoms: the All-Rus-
sian Council of People’s Commissars, and 
regional Council of People’s Commissars. 
The regional Soviet body immediately start-
ed competition with the All-Russian agen-
cy. The RKP(b) Committee considered such 
situation improper, and on March 30, 1918 
the Central Committee of the Party decided 
to dissolve the Moscow Regional Sovnarkom 
and to start drafting a constitution26.

In spring 1918, the beginning process of 
power decentralization made the Bolshe-
viks address a range of crucial concerns. 
The Bolsheviks had to curb the collapse of 
the state, rescue the state from the chaos of 
devastation and civil war, maintain order 
and discipline. Therefore, it became im-
possible for them to combine the declared 
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power of the working people and necessity 
to maintain the state. Before the spring of 
1918, the key task of the Bolsheviks was to 
stoke the fire of the World Revolution, but 
then they faced the challenge of clinging 
to power and stabilizing the situation in 
the country. It was the time called “a his-
toric turning point” by academic scholars, 
which had material effect on many future 
phenomena of political life, state struc-
ture, and ways of policy-making. The civil 
war and foreign intervention entailed the 
transition of the Soviet Government first 
to limitations on democracy, and then to 
the policy of terror against counter-revo-
lutionary organizations and their followers, 
finally ending up with mass terror launched 
against dissidents. 

We cannot but share the evaluation of 
English researcher S. A. Smith who discov-
ered the reason for «depletion of democ-
racy in the political life of the Soviet State» 
in the first post-revolutionary years and the 
objective conditions of its existence27. In 
the situation where numerous local Soviets 
would not comply with the regulations of 
higher authorities or follow them partial-
ly, depending on whether such regulations 
were beneficial for them28, the Bolsheviks 
launched the centralization of power start-
ing power shift from local bodies to central 
executive authorities, and what is more im-
portant, from the Soviets of all levels to the 
Party of Bolsheviks. 

The regulation of federative relations 
and their legal determination in the forms 
consistent with the centralization in pro-
gress required the adoption of a formal con-
stitution. The period during which the Con-
stitution of 1918 was prepared and adopted, 
gave rise to a new phenomenon, i.e. the 
conversion of the proletariat dictatorship 

into the party dictatorship29. It is necessary 
to admit the reasonableness of conclusions 
made by L. V. Kabanova who wrote that the 
party had become «the informal organiza-
tion forming the Soviet Government and 
making informal appointments to its su-
preme agencies», while «the party manag-
ing bodies were gradually transformed into 
the informal government of Russia»30.

It was the Communist Party, which 
posed the question of the Constitution for-
mation and inspired its development and 
adoption31. However, in the course of the 
preparation of the first Soviet Constitu-
tion there was no debate on constitutional 
justice since the very idea of it was deemed 
unacceptable. In January 1918, the people’s 
commissar of justice, P. I. Stuchka in his 
article Old New Court wrote that in reform-
ing the former judicial system «we don’t 
need a sole law interpreter, and at any rate 
we will object to “a US type court” author-
ized to make judgments even on the consti-
tutionality of legislative acts»32.

The first Soviet Constitution was adopt-
ed on July 10, 1918 at the Fifth All-Russian 
Congress of Soviets. It stipulated the prin-
ciple of voluntary union of entities and wid-
ened the list of such entities. Article 11 set 
forth: 

Any regional councils with specific way of life 
and ethnicity composition may unite in auto-
nomic regional unions which likewise any other 
possible regional associations shall be governed 
by regional Congresses of Soviets and their rele-
vant executive bodies. These autonomic regional 
unions shall be incorporated in the Russian So-
cialist Federative Soviet Republic on a federative 
basis33.
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The Constitution stipulated the entirety 
of power granted to the Soviets as a strict-
ly centralized system where a higher body 
was entitled to cancel any decision made by 
a subordinate body, and subject to Article 
50, the All-Russian Congress of Soviets and 
the VTSIK had right to handle any issues at 
their sole discretion. The first Soviet Con-
stitution was not designed for governing the 
relations existing between central and local 
authorities. The vague language of certain 
most important and basic provisions sug-
gested it is freely interpreted in future. 
In addition, due to the entirety of power 
granted to the Soviets, the Constitution of 
1918 did not admit that the constitutionality 
of acts and regulations could be subject to 
judicial supervision. Pursuant to the Con-
stitution, constitutional control should be 
exercised by the All-Russian Congress of 
Soviets and the VTSIK, and subsequently, 
to certain extent, by the VTSIK Bureau. 

In the situation where the State basic law 
had clearly determined legal and political 
nature, conflict of law arising in the course 
of governmental activities had material ef-
fect on the role and objectives of constitu-
tional control. As it was stated above, the 
Constitution of the RSFSR entitled all su-
preme governmental authorities to exercise 
constitutional control. For this purpose, 
the VTSIK and its Bureau were granted right 
to cancel any acts running contrary to the 
Constitution of 1918, as well as to construe 
the Constitution per se. The Sovnarkom of 
the RSFSR was also in charge of preventing 
any constitutional violations34.

The Constitution neither provided for 
the principles determining the relations 
between the Russian Federation and its au-
tonomies, nor specified the legal nature of 
such relations. For this reason, in practice 

these relations were governed within con-
stitutional control procedures exercised by 
supreme governmental authorities. How-
ever, there was no clearly determined leg-
islative regulation of constitutional control. 
The basic law did not contain any provi-
sions for its procedure either. 

The whole situation is reasonably ex-
plained by M.A. Reisner who emphasized 
that the Soviet power «treated the basic law 
or constitution differently than the consti-
tution with clear legal nature is normally 
treated. If the principal object of the lat-
ter is to construe and apply fixed law with 
necessity to adapt any possible and even 
unpredictable cases to it, our constitution 
is primarily targeted at criticizing and im-
proving constitutional law on a permanent 
basis».

As M.A. Reisner put it, «that is why 
where we say that our constitution is based 
on the idea of goal and appropriateness, we 
mean that our basic law does not embody 
any immovable or dead justice, it is just a 
draft, or the plan of building up the socie-
ty. And such plan cannot be flawless». «All 
the foregoing, as professor Reisner states, 
leads us to the attitude to the basic law or 
constitution differing from the constitu-
tion with clear legal nature. If the principal 
object of the latter is to construe and apply 
fixed law with necessity to adapt any possi-
ble and even unpredictable cases to it, our 
constitution is primarily targeted at criti-
cizing and improving constitutional law on 
a permanent basis»35.

It is noteworthy that such doctrine of 
constitutionalism did not view the basic law 
of the State as a basis for legality, it deemed 
such law as a reliable tool for revolutionary 
appropriateness. The first Soviet Constitu-
tion created legal framework for the exist-
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ence and further evolvement of the unique 
political phenomenon, i.e. “democracy 
within dictatorship”. According to Robert 
Wesson, the essence of this «remarkable 
Russian invention» is that the variety of 
democratic forms in Russia were frequently 
used to strengthen the authoritarian state36.

In strict compliance with the provi-
sions of the Russian Constitution of 1918, 
in the Soviet State constitutional control 
was exercised by supreme governmental 
authorities, the VTSIK and SNK RSFSR (the 
Council of Peoples’ Commissars). In prac-
tice, the VTSIK Bureau had right to cancel 
any acts inconsistent with the Constitution. 
However, the Council of Peoples’ Commis-
sars being involved in basic law making ac-
tivities in early Twenties did great deal of 
work connected with interpreting the basic 
law and preventing any constitutional vio-
lations37.

Unseparated powers and lack of coor-
dination of actions taken by the Soviet su-
preme authorities used to give rise to con-
flicts in governmental activities in terms of 
constitutional provisions. 

The VTSIK communist members who 
participated in the 8th session in March 
1921, made different evaluations of the 
role of the Soviet supreme representative 
and executive authorities. For instance, 
L.M. Kaganovich acting as a member of the 
Turkestan Bureau of the Central Commit-
tee of the All-Russian Communist Party 
(the Bolsheviks) (the VKP(b)), criticized 
the VTSIK Bureau for lack of activities and 
defined the Sovnarkom «as a body direct-
ly involved in activities», while the VT-
SIK Bureau was termed as «a controlling 
body». It means that instead of the legis-
lative power of the VTSIK, the controlling 
and administering functions of this body 

were recognized its basic powers. To our 
mind, the evaluation made by M.I. Kalinin 
is even of more interest38. Judging by prac-
tice, he stated that «we have three highest 
legislative bodies, and their activities are so 
closely interlaced, that no one will be able to 
determine which of these bodies prevails. 
These three bodies are the Council of Peo-
ples’ Commissars, the Party Central Com-
mittee and the VTSIK Bureau». This state-
ment illustrates that the actual political life 
in the Soviet Russia was far from complying 
with the provisions contained in the basic 
law of the State. Moreover, the fact that the 
management body of the party was men-
tioned as a policy-making agency under the 
Constitution of 1918, allows us to determine 
the actual role of the party in making major 
decisions in the country. It is true, that by 
1921, the Party had been able to gain control 
of legislative and any other activities of the 
Soviet highest authorities and acquire the 
exclusive right to all major political deci-
sions. For example, the shift from “military 
communism” to “new economic policy” 
was attributed to the resolution taken at the 
10th Congress of VKP (b) in 1921 subject to 
no involvement of the Congress of Soviets.

The adoption of the first Soviet Con-
stitution resulted in the rapid process of 
creating autonomies, forming the system 
of federative relations with independent 
Soviet republics, laying the foundations 
for their association within the new Soviet 
State39. Promptly upon the adoption of the 
RSFSR Constitution of 1918, as a measure 
of protection of the basic law of the State, 
the VTSIK in its instruction of July 23, 
1918 addressed to the Baku Council de-
manded that the Council «should strict-
ly observe resolutions of the All-Russian 
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Congress of Soviets and instructions made 
by the VTSIK and SNK of the RSFSR»40.

One should share the opinion expressed 
by A.A. Plotnikov to the effect that though 
the Constitution of 1918 established firm 
foundations for regulating ethnic relations 
having provided for the priority of nations 
to self-determination, at the same time it 
left the question what form of national and 
state structure will it take actually open. 
Contrary to the issue of separation of pow-
ers between central and local authorities, 
the question of a special federal mechanism 
was not reflected41.

The scholar states that the basic points 
of view on this question were outlined in 
the course of the Constitution formation. 
However, debate on national and state 
structure had been in progress until the 
USSR Constitution of 1924 was adopted. 
A.A. Plotnikov places special emphasis on 
the fact that in discussing the form of the 
national unity in the course of working at 
the USSR Constitution of 1924 there were 
attempts to reject the strict unification of 
nationhood42. 

But, as A.A. Plotnikov claims, «in the 
clashes between political and ideological 
priorities and real interests of peoples, the 
former won». The researcher believes that 
it could not have been otherwise hence the 
party was able to grasp power only with-
in strictly unified party and governmental 
system. All the foregoing lead to artificial 
control of national movements43 by tough 
administrative measures. Time has shown 
that whenever the system of public admin-
istration became weak, these movements 
appeared again together with lots of hard 
and complicated problems.

The adoption and implementation in 
practice of the USSR Constitution of 1924 

required further development of the con-
cept of constitutional control in the Soviet 
State. The tendency in strengthening union 
basics and limiting the independence of 
republics is traced both in the Constitu-
tion of 1918 and the Constitution of 1924. It 
becomes clear in investigating the institu-
tions of separation of powers of the Union 
and Soviet republics, analyzing the balance 
of All-Union and republican legislations 
which became subject to constitutional 
control in future.

In compliance with the provisions con-
tained in the 1924 Constitution, at a fed-
erative level the Soviet Union established 
the complicated system of constitutional 
control bodies. Firstly, they include the 
Congress of Soviets of the USSR and the 
Central Executive Committee of the USSR 
(the USSR TSIK), which were entitled to 
exercise the highest constitutional con-
trol. Secondly, the Bureau of the USSR TSIK 
which exercised main constitutional con-
trol in practice. Thirdly, the Council of the 
Peoples’ Commissars of the USSR (the SNK 
of the USSR) acting within its broad legisla-
tive competence. And, finally, the Supreme 
Court of the USSR as a body established 
within the USSR TSIK and designed for 
«supporting revolutionary legality on the 
territory of the USSR»44.

Such sophisticated structure of consti-
tutional control was targeted at two cru-
cial tasks, i.e. to strengthen the federative 
model and form the unified legal system 
of the Soviet Union. But even following the 
USSR formation and the USSR Constitution 
adoption the Soviet State failed to devel-
op clear legislative basis for constitutional 
control. Thus, in spite of the fact that the 
Council of the Peoples’ Commissars of the 
USSR was the executive and legislative body 
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of the Central Executive Committee of the 
USSR under the 1924 USSR Constitution, at 
the same time it had right to issue decrees 
and regulations binding upon all the terri-
tory of the USSR, subject to Article 38 of the 
Constitution.

Moreover, pursuant to Article 39, the 
SNK of the USSR was entitled to consider 
decrees and resolutions to be issued both 
by individual peoples’ commissars of the 
USSR and central executive committees of 
the Soviet republics45. According to clause 
“b” of Article 3 of Regulations on the Coun-
cil of the Peoples’ Commissars of the USSR, 
the SNK of the USSR was vested with right 
to consider and approve decrees and res-
olutions at the all-union level (within the 
limits provided by the Constitution of the 
USSR). Since that moment this body be-
came engaged in intense law making activ-
ities46. In addition, subject to clause “c” of 
the same article of the Regulations, all draft 
decrees and resolutions to be approved by 
the USSR TSIK and its Bureau were subject 
to preliminary consideration of the SNK.

A thorough review of legislative powers 
delegated to the SNK of the USSR permitted 
O.D. Maksimova to come to the conclusion 
that during the period from 1922 to 1929 
this governmental agency had been en-
gaged predominantly in law making activ-
ities developing all major acts which served 
foundations for the strategy of the Soviet 
State. At the same time day-to-day man-
agement of national economy was carried 
out by the Council of Labor and Defense47. 
Intensive law making activities of the SNK 
of the USSR entailed the participation of 
this body in exercising constitutional con-
trol by means of taking resolutions on un-
constitutionality of laws provided to it for 
consideration48.

The most significant difference of the 
new constitutional control system was that 
during the period from 1923 to 1933 the Su-
preme Court of the USSR acted as a mech-
anism for constitutional control. The first 
Regulations on the Supreme Court of the 
USSR approved by the TSIK of the USSR on 
November 23, 192349, indicated the com-
petence of the Supreme Court of the USSR 
as to general supervision of legality, judicial 
review and direct performance of judicial 
functions. The competence was clarified 
in the Instruction to the Supreme Court of 
the USSR adopted by the Central Executive 
Committee of the USSR, and further in the 
new Regulations on the Supreme Court of 
the USSR adopted on July 24, 192950.

Subject to the Regulations on the Su-
preme Court of the USSR approved by the 
TSIK of the USSR on November 23, 1923, 
the Court started performing functions of 
constitutional review of the laws made by 
the Soviet republics and central govern-
mental authorities51. Within constitution-
al review the Supreme Court of the USSR 
made resolutions upon request of the USSR 
TSIK Bureau on constitutionality of res-
olutions made by the TSIK and SNK of the 
Soviet republics, and the SNK of the USSR. 
In addition, the Supreme Court of the USSR 
was vested with right to suspend or cancel 
the resolutions of central authorities due to 
their unconstitutionality.

Nevertheless the Supreme Court had 
no right to determine the constitutionality 
of any acts made by the All-USSR Congress 
of Soviets, the USSR TSIK and its Bureau52. 
One of the first questions the Supreme 
Court of the USSR faced was to construe le-
gality from prospective of the Constitution. 
Moreover, it was necessary to fix the limits 
of constitutional review by answering the 
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Federative Soviet Republic, 1918

question, whether the Supreme Court of 
the USSR should prevent solely direct vio-
lations of the Constitution, or the breach of 
All-Union law as well? The Supreme Court 
of the USSR in its jurisprudence considered 
non-compliance with law as violation of the 
Constitution.

As the research conducted by V.K. Dyablo 
shows, in its performance of constitutional 
review, the Supreme Court faced consti-
tutional violations in the activities of both 
central and local authorities. These viola-
tions included, first and foremost, changes 
in the structure of the highest management 
bodies of the Soviet republics, and amend-
ments made to the texts of the constitutions 
of these republics not provided by the USSR 
Constitution. The most frequent ones were 

the violations of competence of All-Union 
bodies by the authorities of the Soviet re-
publics, expansion of competence of the 
USSR bodies at the expense of the Soviet re-
publican bodies, the breach of competence 
of one All-Union narkomats (ministries) 
by the others, etc. Also there were the vio-
lations of the constitutional requirement to 
coordinate laws of the USSR and the Soviet 
republics, breach of procedure for issuing 
legal rules and regulations of ministries 
both at All-Union and republican levels53.

Subject to the monograph written by Kh. 
Shein, in 1924 the Supreme Court of the 
USSR received 2197 rules and regulations to 
be examined for constitutionality. In 1928 
the Supreme Court of the USSR considered 
already 6272 laws and evaluated their con-
stitutionality. The number of issues relat-
ing to constitutional review that had been 
considered at its sessions increased with 
the years54.

On July 24, 1929 the TSIK and SNK of 
the USSR approved new Regulations on 
the Supreme Court of the USSR. Subject to 
these Regulations, the Supreme Court had 
right to conduct constitutional review, to 
provide the Bureau of the USSR TSIK with 
its resolutions on constitutionality of rules 
and regulations of the TSIKs and the Bu-
reaus of the Soviet republics, together with 
the rules and regulations issued by the SNK, 
the USSR and the Council of Labor and De-
fense (the CLD). These resolutions were 
made by the court only upon request of the 
Bureau of the USSR TSIK. At its own discre-
tion, as well as at the discretion of the At-
torney-General of the Supreme Court of the 
USSR and the Bureaus of the TSIK of the So-
viet republics, the Supreme Court was able 
to make recommendations to the Bureau of 
the USSR TSIK to suspend and cancel the 
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regulations of the TSIKs of the Soviet re-
publics and their Bureaus for the reason of 
their non-compliance with the USSR Con-
stitution and All-Union legislation55.

In spite of the fact that practices involv-
ing the Supreme Court of the USSR in Sovi-
et constitutional control proved rather ef-
ficient, they didn’t exist long. According to 
the Regulations On Establishment of General 
Prosecutor Office of the USSR by the TSIK and 
SNK of the USSR dated July 20, 1933, the 
Supreme Court was deprived from consti-
tutional review functions which were trans-
mitted to the prosecutor agencies56.

Early Thirties witnessed fundamental 
changes in Soviet legislature caused by Sta-
lin’s victory in dramatic inter-party wars 
during the period of transition to total col-
lectivization and forced industrialization of 
national economy. At that time the leading 
role in law making passed to the party vehi-
cles including the practice of decision mak-
ing in the form of joint resolutions taken 
by both party and Soviet bodies. Ordinary 
practices also involved rules and regula-
tions issued by the party independently, 
with no participation of the Soviet bodies 
what constitutes direct violation of con-
stitutional provisions. Stalin, possessing 
broad personal power, did not need any 
constitutional control. 

The USSR Constitution of 1936 fixed the 
prevailing nature of All-Union legislation 
in a more detailed way as compared with the 
basic law of 1924. The Stalin Constitution 
did not contain any provisions entitling 
republican bodies to appeal against the 
acts issued by the All-Union authorities as 
it was the case in the Constitution of 1924. 
The basic law of 1936 contained a general 
and vague definition of constitutional con-
trol. The Presidium of the Supreme Court 

of the USSR acquired right to construe laws 
and repeal laws made by the All-Union and 
republican governments (the Council of 
Ministers).

In practice, the tradition of prelimi-
nary constitutional control was established. 
Thus, in the Soviet State constitutional con-
trol had existed for many years in a formal 
imitation form of no actual importance. 
Concurrently the Soviet legal doctrine de-
veloped a negative attitude towards the very 
institution of constitutional control.

Therefore, the Soviet period of the Rus-
sian statehood gave rise to two models of 
constitutional control having such common 
characteristics as the performance of con-
stitutional control by supreme governmen-
tal authorities with no clear separation of 
constitutional control from any other func-
tions of such governmental authorities, 
including, inter alia, law making activities 
and support for legality, together with no 
institution protecting constitutional rights 
and freedoms of citizens within the consti-
tutional control system.

The main problem of post-Soviet con-
stitutionalism in the context of analyz-
ing previous constitutional experience is 
the balance between initial constitutional 
principles and their future implementation 
in legislature, jurisprudence and law appli-
cation practices in general. It can be the key 
issue of recent numerous academic debate 
discussing the effect of domestic political 
traditions according to which political and 
legal novelties are reflected in the basic law.

Even in the course of changes in Rus-
sian constitutional paradigm following the 
adoption of the 1993 Constitution you can 
see the reproduction of certain sustainable 
models in Russian political tradition, such 
as clearly indicated connection between 
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domestic constitutionalism and necessity 
to modernize the country. One can recall 
the development of adoption of constitu-
tions during the periods of new economic 
policy and Stalin industrialization.

Therefore, the retrospective analysis of 
the formation and evolvement of Russian 
constitutionalism will allow to avoid mak-
ing mistakes in the situation where in our 
country the place and role of constitutional 

control in a democratic country are recon-
sidered, as well as to outline the ways of new 
public and state development.
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