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Abbreviations
CAO the Central Arctic Ocean 

CLCS the Commission on the Limits of the Continental Shelf

EEZ the Exclusive Economic Zone

EIA the Environmental Impact Assessment

EU European Union

FAO the Food and Agriculture Organization

ICAO the International Civil Aviation Organization

ICES the International Council for the Exploration of the Sea

ILC the International Law Commission

IMO the International Maritime Organization

ITLOS the International Tribunal for the Law of the Sea

MARPOL 1973/78 the International Convention for the Prevention of Pollution from 
Ships 1973, as amended by 1978 Protocol

MGIMO Moscow State Institute of International Relations

NATO North Atlantic Treaty Organisation

OECD the Organisation for Economic Cooperation and Development

PAME the Protection of Arctic Marine Environment

Polar Code the International Code for Ships Operating in Polar Waters

RF Russian Federation

RIAC Russian International Affairs Council

RSFSR the Russian Soviet Federative Socialist Republic

SOLAS the International Convention for the Safety of Life at Sea

UN the United Nations

UNCLOS the UN Convention on the Law of the Sea, 1982

USA the United States of America

USSR the Union of Soviet Socialist Republics

USSR CEC the USSR Central Executive Committee

WMO the World Meteorological Organization

1867 Convention the Convention for the Cession of the Russian Possessions in North 
America to the United States

1825 Convention the Anglo-Russian Convention, 1825 (the Convention Concerning 
the Limits of Their Respective Possessions on the Northwest Coast of 
America and the Navigation of the Pacific Ocean)

2018 Agreement the Agreement to Prevent Unregulated High Seas Fisheries in the 
Central Arctic Ocean, 2018

2017 Arctic Science 
Agreement

the Agreement on Enhancing International Arctic Scientific 
Cooperation, 2017

2013 Agreement the Agreement on Cooperation on Marine Oil Pollution Preparedness 
and Response in the Arctic, 2013

2011 Agreement the Agreement on Cooperation on Aeronautical and Maritime Search 
and Rescue in the Arctic, 2011
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In his Ode to Peter the Great, Mikhail V. 
Lomonosov emphasized the importance 
of the Russian Tsar Peter’s efforts in 
17-18 centuries to protect the State’s 
northernmost borders. Lomonosov depicts 
that Tsar Peter prophesize the discovery 
of the Northeast Passage, “Columbuses of 
Russia, in scorn of sullen fate, will to the 
Orient discover a new path amidst the ice, 
and our Nation brave will reach America.”1 

Scholars noted the geostrategic importance 
of the Arctic for Russia, they emphasized the 
legal effect of heroic labours in 14-19 centuries of 
the Russian pioneers, pathfinders of the Arctic, 
who sacrificed their lives so that the Russian 
Arctic grow and Russia’s sovereignty expand to 
new remote Arctic lands. They highlighted also 
the pivotal role that the Arctic States played in 
forming the special international legal status 
of the Arctic Ocean and its seas, starting from 
the impressive debut in 1825 with the Russian-
English Convention, and later, in 1867 with the 
Russian-American Boundary Convention. The 
two legal documents were the first to delimit 
the rights of Russia and its neighbouring States 
to their “Polar possessions” by sectors (along 
the meridians going up to the North Pole).2 

At present, the substantial reduction of the 
surface area of the centuries-old ice in the 
Arctic galvanizes the economic and military 
activity of States in the Arctic Ocean including 
its seas. Furthermore, there has been the surge 
of the States’ interest in defining the legal 
regime of that smallest of the oceans of our 
planet.3 Among such States are not only the 
eight Arctic nations, whose territory overlaps 
with the Arctic Circle, and adopted national 

1 Cited in Severnyi tekst russkoi literatury [The Northern Text of Russian Literature]. Issue. 2. Khudozhestvennaya kartina mira. M. 
SAFU. 2014. Ed by E.Sh. Galimova. (182 P.) P. 18.
2 For more details, see Vylegzhanin A.N. Pravovoe polozhenie Arkticheskogo regiona v dokumentakh [Documents on the Legal Status 
of the Arctic Region]. / Arkticheskii region: problemy mezhdunarodnogo sotrudnichestva [The Arctic Region: Issues of International 
Cooperation]. Vol. 3. Primenimye pravovye istochniki [Applicable Law]. М. 2013. P. 16-26.
3 Environmental Security in the Arctic Ocean. Ed. by P.A. Berkman and A.N. Vylegzhanin. Springer. Dordrecht. 2013. P. XIX-XXVIII.
4 Koivurova T., Molenaar E. International Governance and Regulation of the Marine Arctic. Oslo. WWF. 2009. 38 p.
5 Arctic Law and Policy Year Review: 2017. 2018 Washington Journal of Environmental Law and Policy. P. 106-263. See also: Vyleg-
zhanin A.N., Salygin V.I., Dudykina I.P., Kienko E.V. Pozitsii nearkticheskikh gosudarstv v otnoshenii pravovogo rezhima Severnogo 
Ledovitogo okeana [Non-Arctic States’ Positions on Legal Regime of the Arctic Ocean] // Gosudarstvo i pravo [State and Law]. Vol. 10. 
2018. P. 124-135.

legal documents setting forth their policy 
in the Arctic.4 Notable are legal instruments 
relating to the Arctic Ocean adopted by the 
non-Arctic States.5 Does that mean the growth 
of international competition in the Arctic and 
risks of erosion of legal stability in the region 
as it was historically established?

Issues of international law related to the 
status of the Arctic were examined in the works 
by the deceased Russian Professors V.L. Lakhtin, 
Yu.G. Barsegov, S.V. Molodtsov, A.K. Zhudro, F.I. 
Kozhevnikov, and M.I. Lazarev, and etc. Among 
the contemporary Russian academic works, 
which were used for the preparation of this 
Report, one should note primarily the collection 
of legal documents The Arctic Region: Issues of 
International Cooperation. Vol. 3. Applicable 

Introduction

Peter the Great

Shutterstock
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Legal Sources, published by the Russian 
International Affairs Council (the RIAC) in 2013 
(Editor-in-Chief I.S. Ivanov, Research Editor A.N. 
Vylegzhanin). This is the only Russian book on 
the status of the Arctic which was translated into 
Chinese and published in 2015, and afterwards 
the English translation of the book came to life 
in 2019.6 

A special notice was given to the 2013 
brochure Proposals to the Roadmap for the 
Development of International Legal Bases of 
Cooperation of Russia in the Arctic (Editor-in-
Chief I.S. Ivanov), published by the RIAC. This 
booklet discusses possible bilateral and regional 
alternative solutions by the Arctic States to the 
most pressing international legal issues in the 
Arctic Region including that of specifying the 
high latitude boundaries of the Arctic shelf. 

The notorious 1997 Resolution of the 
Government of Russia is also considered. 

6 Berkman P.A., Vylegzhanin A.N., Young O.R. Baseline of Russian Arctic Laws. Springer. 2019. 734 p. 
7 Zhudro I.S. O modernizatsii mezhdunarodno-pravovoi kontseptsii obosnovaniya vneshnikh granits kontinental’nogo shel’fa Rossiiskoi 
Federatsii v Arktike [On the Modernization of the International Legal Concept of Substantiating the Outer Limits of the Continental 
Shelf of the Russian Federation in the Arctic] // Mezhdunarodnoe publichnoe i chastnoe pravo [Public and Private International Law 
Journal]. Issue 6. Vol. 87. 2015. IG “Jurist”. See also www.igpran.ru/Докторская%20иссертация%20Жудро%20(1).pdf

The document reflected Russia’s agreement 
with NATO’s position that it is the 1982 UN 
Convention on the Law of the Sea (the 
UNCLOS), that forms the foundation of the 
modern legal regime of the Arctic Ocean, rather 
than the existing customary international legal 
rules including those on sectoral delimitation 
of rights of the Arctic States to islands and 
lands. Even though at the 3rd UN Conference 
on the Law of the Sea, the USSR delegation 
never viewed it as applicable to the Arctic. 

Following the 1997 Resolution, the Russian 
Ministry of Natural Resources drafted the 
respective submission. As a result, for the first 
time in the Russian history, about 330 000 km2 
of the seabed area within the Russian Arctic 
sector were mapped as excluded from Russia’s 
sovereign rights. In 2015 the ceded seabed area 
was limited and in 2021 further substantially 
limited.7 

Russia’s submission to the CLCS in 2001.

 Zhudro I.S. Historic titles of Russia in the Arctic:  

the modern concept. Arkhangelsk, 2018. P. 319.
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But this new Arctic policy (launched during 
the presidency of Yeltsin) undermined the legal 
stability in the Arctic. The Arctic Ocean floor is 
no longer regarded only as the continental shelf 
area of the five Arctic States delimited along the 
meridian lines. Norway, Denmark, and Canada 
followed Russia’s example of approaching the 
Commission on the Limits of the Continental 
Shelf (the CLCS) for the “accretion” of their 
shelf in the Arctic, having promptly estimated 
that with the new approach to the boundaries, 
suggested by President Yeltsin based on 
geological data, could better ensure its national 
interests in the Arctic: Norway efficiently 
consolidated its rights to the shelf north of 

8 Ibid.
9 International Law Chiefly as Interpreted and Applied in Canada. Ed. H.M. Kindred. Sixth Edition. Toronto. 2000. P. 420-430.

Spitzbergen via the CLCS; and Denmark and 
Canada stepped beyond their Arctic sectors and 
intervened into that of Russia.8

In contrast to inconsistency of the new 
Russian Arctic policy, as demonstrated since 
1997, the consistency of the Canadian policy 
on the status of the Arctic is of importance. 
The main components of the Canadian legal 
research in the area are Canadian “sovereignty” 
in the Arctic; “straight baselines” of Canada; 
the interpretation “of what has become Article 
234” of the UNCLOS; legal status of the 
Northwest Passage, and the Arctic Cooperation 
Agreement (Canada-US) of 1988; “the Sector 
Theory”.9 

Russia’s submission to the CLCS in 2015

Zhudro I.S. Historic titles of Russia in the Arctic: the modern concept. Arkhangelsk, 2018. P. 320.
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In the collection of scholarly works 
Environmental Security in the Arctic 
Ocean (edited by P.A. Berkman and A.N. 
Vylegzhanin; Springer: Dordrecht, 2013), 
over twenty authors of the book10 have 
looked into a broad range of matters of legal 
regulation of the economic and military 
activities of States in the Arctic, while 
focusing on the environmental concerns 
in the region, common for both the Arctic 
and non-Arctic States. The recent relevant 
scholarly works include an article published 
in Science, which involves explicit connection 
of the Arctic cooperation of States to science 
diplomacy11 and also a paper “Application and 
Interpretation of the Agreement on Enhancing 
International Arctic Scientific Cooperation” 
written by three Professors – P. Berkman, A.N. 
Vylegzhanin and O.R. Young.12 

In this context, in this Report, the authors 
primarily investigate:

 Contemporary issues of the legal status 
of the Arctic Ocean, with a scientific 
focus on inter-State competition between 
the Arctic States in defining the 
boundaries of the continental shelf in 

10 Only five Russian authors are represented in that book: A.N. Chilingarov, A.N. Vylegzhanin, D.V. Vasilevskaya, V.V. Mikhailichenko, 
I.V. Bunik.
11 Berkman P.A., Kullerud L., Pope A., Vylegzhanin A.N. and Young O.R.  The Arctic Science Agreement Propels Science Diplomacy. 
Science. Vol. 358. Issue 6363. 2017. P. 596-598.
12 Berkman P.A., Vylegzhanin A.N., Young O.R. Application and Interpretation of the Agreement on Enhancing International Arctic 
Scientific Cooperation // Moscow Journal of International Law. No. 3. 2017. P. 6-17.

the high-latitude Arctic, as well as on 
scientific concepts that to some extent 
reflect such competition (Part 1); 

 Political and legal background of 
navigation in the Arctic waters, with a 
focus on cooperation between States as a 
necessary prerequisite for the 
identification of common interests of the 
Arctic and non-Arctic States (Part 2);

 Environmental security in the Arctic 
region, emphasizing that due to the 
reduction of   perennial ice in the region, 
economic activity will increase, which is 
largely associated with additional 
environmental risks. However, 
environmental degradation in the Arctic 
would have global implications. In this 
context, special attention is given to the 
importance of the conscientious 
implementation of environmental norms 
of international law, including those 
created in the Arctic Council, as well as 
to the possibilities in this context of 
scientific diplomacy (Part 3).

This Report is wrapped up with conclusions 
proposed based on the results of the analysis.
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1.1 AN OVERVIEW OF THE INTERNATIONAL LAW TEACHINGS ON THE STATUS  
OF THE ARCTIC 

13 Parallel 66°33′ North Sea. Other numerous definitions are suggested in: Environmental Security in the Arctic Ocean… P. 39; The Law 
of the Sea and the Polar Regions… P. 9-11.
14 Korkunov N.M. Mezhdunarodnoe pravo. Lektsii, chitaemye v voenno-yuridicheskoi akademii [International Law. Lectures for the 
Military and Law Academy]. St.-Petersburg. 1886. P. 10.
15 Grabar’ V.E. Materialy k istorii literatury mezhdunarodnogo prava v Rossii (1647-1917) [Materials to the History of Literature on 
International Law in Russia (1647-1917)]. Reprinted. Zerkalo. М. 2005. P. 1.

The term “Arctic” is not defined by any universal 
treaty. It is defined differently in a number of 
scientific sources, including in legal sciences.

According to the prevailing definition in legal 
sciences, the Arctic includes the central Arctic 
Ocean, the surrounding regional Arctic seas, 
and the land masses to the north of the Arctic 
Circle.13 Back in the 19 century, international 
legal science was defined as a “teaching on 
the complicated form of protection of legal 

relations by the joint operation of several 
sovereign powers.”14 In a famous treatise on 
the history of international law literature in 
Russia, Professor Grabar’ argues that “today’s 
discipline of the international law emerged in 
Western Europe.”15 

Professor Kozhevnikov, however, notes: 
“Russian literature on International Law, by 
the abundance of its ideas, by the depth of its 
scholarly analysis, by the breadth of political 

1. The Current Issues of the Status  
of the Arctic Waters

Arctic Portal
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and legal material covered, by its progress, 
by the force of its scientific foresight, by its 
humanity, and, lastly, by the elegance of its 
literary form is not only far from being inferior 
to the best Western European specimen in this 
area of law, but in some respects decidedly 
surpasses them.”16 

Professor Tunkin notes: “Without doubt, 
doctrine as a source of international law used 
to play a bigger role than it does at present,” 
but the opinion of authoritative publicists 
in international law even now “serves as one 
of the tools to ascertain if particular rules of 
international law do or do not exist, and how 
to interpret them.”17 

The International Court of Justice (ICJ) 
Statute, which is “an integral part” of the UN 
Charter, provides that “the teachings of the 
most highly qualified publicists of the various 
nations” are applied by the ICJ “as subsidiary 
means for the determination of rules of law” 
(Art. 38(1d)). As for the question “who is 
the most highly qualified?” Professor Georg 
Schwarzenberger notes, “[i]t is apparently 
easier to be fair to the dead than to the living 
or to those who are “extraterritorial” than to 
those who are in one’s own country.” The 
second consideration in this English textbook 
on international law is also important: “[t]o 
the extent that the views of writers have been 
expressly adopted by States or courts, as is 
the case with Grotius and Vattel, their place is 
assured by such a process of reception.”18

The influence of “academic writers” on the 
development of international law and policy 
of States is also noted in a recent English 
textbook on international law by Shaw who 
makes reference to Gentili, Grotius, Pufendorf, 
Bynkershoek and Vattel, the “supreme 
authorities of the sixteenth to eighteenth 
centuries” who “determined the scope, form 
and content of international law.” Professor 

16 Kozhevnikov F.I. Uchebnoe posobie po mezhdunarodnomu publichnomu pravu [Textbook on Public International Law]. Issue I. 
Istoriya i ponyatiya mezhdunarodnogo prava [History and Notions of International Law]. M. Yuridicheskoe izd-vo NKYu SSSR. 1945. 
P. 16.
17 Tunkin G.I. Teoriya mezhdunarodnogo prava [Theory of International Law]. M. Mezhdunarodnye otnosheniya. 1970. P. 211.
18 Schwarzenberger G.. A Manual of International law. Fourth edition. London. New York. Vol. 1. 1960. P. 35.
19 Shaw M.N. International Law. Eighth Edition. Cambridge University Press. Cambridge, UK. New York. USA. 2017. P. 84. (lxxxviii + 
1033 P.).
20 Carty A. Philosophy of International law. Second edition. Edinburgh University Press. 2017. P. 5.
21 Crawford J. Brownlie’s Principles of Public International Law. Eighth Edition. Oxford University Press. 2012. Lxxx + 803 P.

Shaw notes that there are “some writers 
who have had a formative impact upon the 
evolution of particular laws, for example Gidel 
on the law of the sea, and others whose general 
works on international law tend to be referred 
to virtually as classics, for example Oppenheim 
and Rousseau.” 

In Professor Shaw’s words, academic 
writings “have a useful role to play in 
stimulating thought about the values and 
aims of international law as well as pointing 
out the defects that exist within the system, 
and making suggestions as to the future.” And 
because “of the lack of supreme authorities and 
institutions in the international legal order,” 
the responsibility is all the greater upon the 
publicists “to inject an element of coherence 
and order into the subject as well as to question 
the direction and purposes of the rules.” The 
textbook also reads: “Of course, the claim 
can be made … that textbook writers merely 
reflect and reinforce national prejudices, but it 
is an allegation which has been exaggerated. 
It should not lead us to dismiss the value of 
writers, but rather to assess correctly the writer 
within his particular environment.”19

A book on the philosophy of international 
law describes “the classical place of doctrine in 
international law.” It is noted, in particular, that 
“it is now widely accepted in the scholarship 
that modern figures who may compete for the 
‘fatherhood’ of international law.”20

It is in this context that the competition 
among the qualified publicists of the various 
nations takes place in order to suggest the 
widely accepted interpretation of international 
law applicable to the Arctic. 

Thus, editions of a very extensive study on 
international law by Professor Brownlie are 
published regularly since 1966. The 8th edition 
of Brownlie’s work was released in 2012, 
edited by late Professor James Crawford.21 This 
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fundamental law book contains a separate 
section entitled “The Arctic.” Even the first 
sentence of the section (together with the 
footnotes) merits a consideration: 

“No overarching regime equivalent to the 
Antarctic Treaty system operates in the Arctic, 
which is instead governed largely by the law 
of the sea, as well as various multilateral and 
bilateral agreements on specific issues,22 soft 
law declarations and understandings, and the 
domestic legislation of the eight Arctic states.”23

Is the Arctic really governed “by the law 
of the sea as well as various multilateral and 
bilateral agreements”? First, some of such 

22 The author refers to the International Convention for the Prevention of Pollution from Ships, 2 November 1973, 1340 UNTS 184, 
modified by Protocol of 17 February 1978, 1340 UNTS 61; Agreement on Conservation of Polar Bears, 15 November 1973, 13 ILM 13; 
Espoo Convention on Environmental Impact Assessment in a Transboundary Context, 25 February 1991, 1989 UNTS 309; Stockholm 
Convention on Persistent Organic Pollutants, 22 May 2001, 2256 UNTS 119.
23 Crawford J. Op. cit. P. 346. “The Arctic States are: Canada, Denmark, Finland, Iceland, Norway, Russia, Sweden, US”.

agreements, for example, the 1973 Convention 
for the Prevention of Pollution from Ships, are 
also a source of the law of the sea. Second, in 
addition to such “agreements”, it remains an 
open question why the author does not mention 
international custom. This is also a principal 
source of international law (Article 38 of the 
ICJ Statute) recognized in the legal doctrine as 
applicable to the Arctic. Third, it is important 
to distinguish between the Arctic Ocean (with 
the Arctic seas) which is indeed “governed 
largely by the law of the sea” on the one hand, 
and on the other “the Arctic” including lands 
of the northern parts of Eurasian and North 

Lakhtin V.L. Title to the Northern Polar Territories. 1928.
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American continents, the latter being the 
objects of general international law and the 
national Arctic legislation of the Arctic coastal 
States.

Even more surprising is that the list 
of “various multilateral and bilateral 
agreements”, suggested by the famous English 
publicists as “governing” activity in the Arctic, 
does not mention such core agreements as the 
Boundary Treaty of 1825 between Great Britain 
and Russia (still in force between Canada and 
the US) and the 1897 Convention Ceding 
Alaska (also in force as of today between the 
US and the Russian Federation). 

Before the 1982 UNCLOS entered into force 
for the Russian Federation (in 1997) and prior 
to the drastic revision in Russia’s international 
legal policy on the Arctic noted above, there 
had been no fundamental differences in the 
international law scholarship of the USSR 
and Russia as to the legal qualification of the 
seabed in the Arctic within the Arctic sector, 
as already noted in the academic literature.24 
Starting from Professor Lakhtin (the author 

24  Vylegzhanin A.N. Pravovoe polozhenie Arkticheskogo regiona v dokumentakh [Documents on the Legal Status of the Arctic Re-
gion]. / Arkticheskii region: problemy mezhdunarodnogo sotrudnichestva [The Arctic Region: Issues of International Cooperation]. In 
3 vols. Primenimye pravovye istochniki [Applicable Law]. Ed.-in-Chief I.S. Ivanov. М. 2013. P. 14-26.

of the book published in 1928 by Litizdat 
of the People’s Commissariat for Foreign 
Affairs), Soviet and Russian international 
lawyers unanimously qualified the status of 
the seabed of the Arctic Ocean (and of its 
seas) within the Arctic sector as sui generis, 
represented by international customary rules 
created by the practice of the Russian empire 
and of Canada and acquiesced to by other 
States in the belief that such practice was 
internationally lawful. The famous meridian 
“boundaries of the Polar possessions” 
provided in the 1867 Convention and the 
1926 Resolution of the Presidium of the USSR 
Central Executive Committee (USSR CEC) 
were always marked on the maps of the Soviet 
Union and perceived as an undisputable 
fact in the legal conscience of the society. 
Accordingly, lands – both above and under 
the water surface (i.e., seabed) – within that 
“Polar triangle” were viewed as the object of 
the USSR’s sovereign prerogatives.

In this context, it would be reasonable to 
prioritize research in order to answer the 

RF Security Council Bulletin, 6(41), 2015. P. 39.
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question: has the 1982 UNCLOS changed 
the legal regime of this smallest (by area and 
depth) of the Earth’s oceans possessing unique 
geographic, climatic, and legal characteristics? 

25 International Law Chiefly as Interpreted and Applied in Canada. Sixth Edition. Emond Montgomery Publications Limited. 2000. 
LXVIII + 1211.
26 Ibid. P. 421.

The suggested answers to this question as 
demonstrated below are different, and that 
alone calls upon the potential of the science 
diplomacy.

1.2 UNCLOS AND THE LEGAL REGIME OF THE ARCTIC OCEAN

Among the international legal studies 
published in English, the subject at hand 
has been most thoroughly and substantially 
examined in the Canadian book “International 
Law: Chiefly as Interpreted and Applied in 
Canada” (authored by Canadian international 
lawyers Hugh M. Kindred, Ted M. McDorman, 
Karin Mickelson, René Provost, Linda 
Reif, Armand L. de Mestral, and Sharon A. 
Williams).25 The section of this fundamental 
international legal study which is titled “The 
Arctic” cites the conclusions of Canadian 
Professor Pharand. These conclusions relate 
primarily to the significance of the Arctic for 
the then “superpowers,” that is, for the US 
and the USSR:

“The Arctic Ocean and the peripheral seas 
are of considerable importance to the super 
powers. Indeed, the Kola Peninsula on the 
Barents Sea is the home port of the northern 
fleet of the Soviet Union, which is the largest 
of its four fleets.” 

“On the American side of the Pole, the 
United States operate the Naval Arctic 
Research Laboratory at Point Barrow, 
Alaska… it is well known that the United 
States has tested the feasibility of the Arctic 
Ocean for submarine navigation as early as 
1957.”

“The early warning system established 
shortly after the Second World War were 
supplemented by ballistic missile early 
warning system. We find radar stations, as 
part of the system, in Alaska and Greenland, 
in particular…”

“On the Canadian side of the Beaufort Sea 
continental shelf, offshore drilling has been 
carried on… and, although no commercial oil 

discovery has yet been made, the expectations 
are still high that this will be done. As for 
the Siberian continental shelf, which is the 
widest in the world … it represents a great 
potential for hydro-carbon deposits…”26 

As a reminder, by 2000 (when the 6th 
edition of the above cited Canadian work on 
international law was released), the 1982 
UNCLOS had already entered into force. 
Russia acceded to it (in 1997), whereas 
Canada failed to do so. It is therefore hardly 
surprising that such a comprehensive study 
summarizing the Canadian doctrines on the 
status of the Arctic makes it seem as if the 
1982 UNCLOS were not in any way applicable 
to the Arctic Ocean. Conversely, according to 
Professor Pharand, Canada’s rights within 
its Arctic sector crystallized before the 
Convention entered into force, and remained 
the cornerstone of the current legal status of 
the Arctic. 

The same holds true for the findings of 
another Canadian legal scholar, Professor 
Head: “The Arctic “sector theory” is rightly 
associated with Canada for it was first 
offered by a Canadian, and first debated in 
the Canadian Parliament. In the half century 
since the first appearance of the theory, many 
Canadian statesmen have taken great pains 
either to criticize it or praise it.”

He notes further that an Arctic sector is 
“simple, and is compounded of only two 
ingredients: a base line or arc described 
along the Arctic Circle through territory 
unquestionably within the jurisdiction of 
a State, and sides defined by meridians of 
longitude extending from the North Pole 
south to the most easterly and westerly points 
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on the Arctic Circle pierced by the State. 
Under the theory, nations possessing territory 
extending into the Arctic regions have a 
rightful claim to all territory – be it land, 
water or ice – lying to their north. This claim 
springs from the geographical relationship of 
the claimant State to the claimed territory.”

Another proposition of the author, 
however, might raise objections: “The Arctic 
sector theory was first publicly propounded 
by Pascal Poirier, a Canadian Senator, in 
1907.”27 In fact, the Arctic sector line “was first 
propounded” not by the Canadian Senator in 
the 20th century, but during the 19th century 
negotiations between the Great Britain 
and Russia. This factual determination is 
supported by the result of these negotiations 
– the Boundary Treaty of 1825, a legal 
document which first laid down the Arctic 
sector theory.

Thus, notwithstanding the entry into force 
in 1994 of the 1982 UNCLOS, according 
to the Canadian treatise on international 
law published in 2000, Canada’s territorial 

27  Ibid., P. 422.
28  Ibid., P. 423.

sovereignty in the Arctic over the “mainland 
and the islands” located there “has never been 
challenged”: “Canada’s claim to territorial 
sovereignty over the Arctic mainland and 
the islands of the archipelago within the 
Canadian “sector” have never been challenged 
by another State.”28

Still, at present, international legal scholars 
consider various possible interpretations of the 
1982 UNCLOS provisions which are relevant to 
the Arctic. These include, first of all, the UNCLOS 
rules on the continental shelf and its natural 
resources, including oil and gas; on the coastal 
State’s jurisdiction over foreign vessels which 
entered territorial sea, navigate the exclusive 
economic zone (the EEZ), including ice-
covered areas, a special object of international 
law according to Article 234 of the UNCLOS. 
The dominant understanding is that most 
rules of the 1982 UNCLOS reflect international 
custom (excluding Part XI on the international 
seabed area beyond national jurisdiction as the 
“common heritage of mankind”). This Area is 
governed by international bureaucracy in its 

The Canadian flag flies in front of the Old City Hall in Toronto, Canada
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office in Jamaica, an island in the Caribbean 
Sea. According to the 1958 Geneva Maritime 
Conventions, this seabed area enjoys a different 
legal status, i.e., the bed of the high seas. 

Thus, the most challenging question 
remains on the status of the Arctic: whether 
this Arctic seabed beyond 200-miles EEZ 
of the Arctic coastal States is, in the eyes 
of international law, the Arctic continental 
shelf, or whether there exists already an 
area of the “common heritage of mankind” 
governed from Jamaica.

In responding to this question, the 
following factors forming the lex specialis of 
the Arctic Ocean are not to be neglected.29

 Unique nature (the unique nature of this 
smallest of the oceans of our planet by 
area and depths);

 Half-locked shape (is it half-locked by 
the sovereign territories of only five 
States – Russia, Canada, the US (Alaska), 
Denmark (Greenland), and Norway);

 Legal practice (its special regional status 
historically crystallized in light of the 
critical role of the legal practice of the 
Arctic States).

In the light of its unique nature, the logical 
legal qualification is that all of the Arctic 
Ocean’s floor beyond the 200-mile EEZ of 
the Arctic coastal States constitutes the 
continental shelf. That approach, however, 
is not unanimously shared in the legal 

29 For greater details, see: Arkticheskii region: problemy mezhdunarodnogo sotrudnichestva [The Arctic Region: Issues of International 
Cooperation]. In 3 vols. / Ed by I.S. Ivanov, A.N. Vylegzhanin. М. 2013. Vol. 3. P. 11 et seq.

literature. Many authors write about the legal 
obligation of all the five Arctic coastal States 
to delineate the continental shelf in the Arctic 
from the international seabed area (the 
“Area”) according to Article 76 of UNCLOS. 

Under the 1982 UNCLOS, the term “Area” 
means the floor of the seas and oceans and 
its subsoil “beyond the limits of national 

Iceberg and climate change
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jurisdiction” (Article 1). From the legal 
perspective, the “Area” (the “common 
heritage of mankind”) is a new notion for the 
law of the sea (absent in the 1958 Geneva 
Conventions) that denotes the seabed beyond 
the continental shelf of each coastal State. The 
Area is delineated only in accordance with 
Article 76 of UNCLOS. But the delimitation 
procedure can only be completed by 
submitting data on such boundaries (beyond 
the 200-mile limit) by State Parties to the 
1982 UNCLOS. This way, the Arctic Ocean 
would still have certain limits since the US 
(the Arctic coastal State that is not a party 

to the 1982 UNCLOS) would be unable to 
delineate the US Arctic shelf from the Area.

So, the pragmatic option is that the Arctic 
shelf be delimited between the five Arctic 
coastal States on the basis of Article 83 of 
UNCLOS or customary international law, but 
without the application of Article 76. 

Even if the coordinated intent of all the five 
Arctic coastal States would be to regard the 
Arctic Ocean as legally identical to the Indian 
Ocean, and to agree that there will be the 
international seabed area (“common heritage 
of mankind”) in the Arctic, that would raise 
another question: whether the four States that 
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happen to be parties to the 1982 
UNCLOS must under Article 76 
delineate their shelf from the Area 
(“common heritage of mankind”) 
while totally aware of the fact 
that the fifth Arctic State will not 
make such a delineation? By the 
same token, these “unfortunate 
four” are also obliged to make 
contributions to the International 
Seabed Authority to exploit non-
living resources of the continental 
shelf beyond 200 miles – as per 
Article 82 of UNCLOS? That is, 
do these four Arctic coastal States 
have to put themselves in an 
initially worse economic position 
than the US which bears no such 
obligations since the “fortunate” 
US are not a party to UNCLOS?

There are no documents 
reflecting a common intent of the 
five Arctic coastal States to create 
a section of the “Area” (“common heritage of 
mankind”) in the Arctic Ocean. If, contrary to 
their national interests, the five Arctic coastal 
States had nevertheless agreed upon their 
intention to create the Arctic area, then: 

 that would fortify the claims of non-
Arctic States to oil and gas, and other 
natural resources of the Arctic Ocean 
floor;

 that would have triggered the creation 
of new areas of inter-State economic 
competition in the Arctic;

 that would have negatively impaired the 
regional legal identity of the Arctic, 
historically formed by treaties between 
the Arctic States since 1825. 

30  Gureev S.A., Bunik I.V. O neobkhodimosti podtverzhdeniya i pravovogo zakrepleniya isklyuchitel’nykh prav Rossii v Arktike. Sovet 
Federatsii FS RF. Morskaya deyatel’nost’ Rossiiskoi Federatsii: sostoyanie i problemy zakonodatel’nogo obespecheniya [On the Need to 
Affirm and Legally Formalize Russia’s Exclusive Rights in the Arctic. Federation Council of the Federal Assembly of the Russian Feder-
ation. Russia’s Maritime Operations: Condition and Issues of Legislative Regulation] / Ed. by V.A. Popov. М. 2005. P. 162-164; Melkov 
G.M. K voprosu o statuse Pechorskogo i Okhotskogo morei [On the Issue of Status of the Pechora and Okhotsk Seas] // MJIL. 2014. No. 
4. P. 41 et seq. Zhudro I.S. O modernizatsii mezhdunarodno-pravovoi kontseptsii obosnovaniya vneshnikh granits kontinental’nogo 
shel’fa Rossiiskoi Federatsii v Arktike [On the Modernization of the International Legal Concept of Substantiating the Outer Limits 
of the Continental Shelf of the Russian Federation in the Arctic] // Mezhdunarodnoe publichnoe i chastnoe pravo [Public and Private 
International Law Journal]. Issue 6. Vol. 87. 2015. IG “Jurist”. Zhudro I.S. Sektoral’nyi metod kak sposob spravedlivogo razgranicheniya 
dna Severnogo Ledovitogo okeana [The Sectoral Method as a Means of Just Delimitation of the Arctic Ocean Floor] // Pravo i politika. 
Nauchnyi zhurnal [Law and Politics. Academic Journal]. № 6/2015. Nota Bene.
31  Predlozheniya k Dorozhnoi karte razvitiya mezhdunarodno-pravovykh osnov sotrudnichestva Rossii v Arktike [Proposals to the 
Roadmap of Development of the International Legal Bases for Russia’s Cooperation in the Arctic] / Ed. by I.S. Ivanov. М., 2013. P. 29.

These concerns can be traced in legal 
scholarship.30 Such publications also 
criticise the 1997 Russian Government’s 
Resolution mandating to begin the work to 
delineate Russian shelf in the Arctic from the 
“common heritage of mankind.” Upon the 
implementation of this Resolution, as known 
in the publications, Russia would have lost 
at least 300,000 km2 of its shelf in its Arctic 
sector.31

One of the studies on the status of the 
Arctic (published in English in 2001) notes: 
“No distinctive law of the sea regime has been 
developed for the Polar oceans despite their 
special characteristics. However, this has 
not prevented the application of “general” 

Unique features 
of the Arctic Ocean:  

UNIQUE NATURE 
(the unique nature 
of this smallest of the oceans 
of our planet by area and depths);

HALF�LOCKED SHAPE 
(it is half-locked by the sovereign terri-
tories of only five States – Russia, 
Canada, the US (Alaska), Denmark 
(Greenland), and Norway);

LEGAL PRACTICE 
(its special regional status historically 
crystallized in light of the critical role 
of the legal practice of the Arctic 
States).

Composed by the authors
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law of the sea. In the Arctic, no true regional 
regime has been developed notwithstanding 
the common problems confronting the Arctic 
States. Instead, the law of the sea for the Polar 
north has been applied through national 
approaches. That is, the government of each 
Arctic State considers, adopts and implements 
through its own national legislative means 
those legal rules and norms that it feels best 
serve its national interests within the context 
of its own Polar seas. Thus, as concepts and 
principles of ocean law emerged and evolved 
throughout the 20th century, they were 
adopted and applied by each Arctic State, in 
its own way, to its own northern waters.”32

Recognition of the national legislative 
components of the contemporary status 
of the Arctic remains uncommon in the 
modern international law doctrines. But 

32  Rothwell D.R., Joyner C.C. The Polar Oceans and the Law of the Sea. / The Law of the Sea and Polar Maritime Delimitation and Juris-
diction. Ed. by A.O. Elferink and D.R. Rothwell. Martinus Nijhoff Publishers. The Hague /New York/ London. 2001. P. 1.
33 Predlozheniya k Dorozhnoi karte razvitiya mezhdunarodno-pravovykh osnov sotrudnichestva Rossii v Arktike [Proposals to the 
Roadmap of Development of the International Legal Bases for Russia’s Cooperation in the Arctic] / Ed. by I.S. Ivanov. М., 2013. P. 4-6.

even they do agree implicitly that all global 
mechanisms created by UNCLOS “fail” in 
the conditions of the Arctic. If one Arctic 
coastal State (the US) does not comply with 
some conventional rules, while the others 
(Russia, Norway, Denmark, Canada) must 
do so, the resultant discrepancy in the legal 
policy already bears inequality in investment 
environment and business projects relating to 
the Arctic high-latitude shelf. Furthermore, 
the disagreements in the international 
legal positions make the result of such 
determination of the boundaries of the Arctic 
shelf far from being fair and just.33 Conversely, 
the regional approach and agreements of the 
five Arctic coastal States on the delimitation 
of the high North continental shelf can all 
produce a fair result here. “Strengthening of 
the regional level of management serves as a 
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kind of safety net where global mechanisms 
fail.” 34

The need for such a regional approach to 
defining the status of the Arctic has long been 
recognised. In characterising the legal status 
of the Northern Polar area, Professor Lakhtin 
found no objection on the part of non-Arctic 
(“non-Polar”) States against the sovereignty 
of the respective Arctic State to the “adjacent” 
land and islands, including those not yet 
discovered. The evident lack, with respect to 
such lands and islands, of “sufficient practical 
interest with non-Polar States, coupled with a 
rather great practical interest” with the Arctic 
States, “has created the situation, whose onset 
we can witness now. The land and islands of 
the Arctic Ocean have in fact fallen under 
the sovereignty of the respective adjacent 
Polar States, despite there being no effective 
occupation on their part due to its physical 
impossibility.”35 A Norwegian international 
lawyer G. Smedal, in analysing Professor 
Lakhtin’s work, not only largely adheres to 
the propositions cited above, but also offers 
further proof of his own, derived primarily 
from Canada’s legal practice. He explains 
Canada’s position in the following terms: 
“Canada has jurisdiction over all Canadian 
archipelago between her Northern coast 
and the North Pole.”36 Another scholar, who 
examined the extrapolation further north of 
the Canadian authorities’ control, refers to 
the “peaceful and admiring” occupation by 
Canada of “its Arctic and sub-Arctic areas.”37

Notably, the USA did not follow the 
Canadian legal policy. Though, according to 
Professor Lakhtin, “the most indisputable are 
the boundaries of the American North Polar 
sector… set forth by the Treaties of 1825 and 

34 For more details: At http://www.mgimo.ru/news/guests/index.phtml.
35 Lakhtin V.L. Prava na severnye polyarnye prostranstva [Title to the Northern Polar Territories]. Izdanie Litizdata Narodnogo Komis-
sariata po Inostrannym Delam. М. 1928. P. 8-17. The author also formulated the same thought thus: “irrespective of nationality, these 
lands now belong to Polar States, to whose interests these islands gravitate, notwithstanding their effective occupation”. Ibid., P. 29.
36 Smedal G. Acquisition of Sovereignty over Polar Areas. Oslo. Translated from Norwegian. 1931. P. 8.
37 Steele H. Policing the Arctic. Jarrolds Publishers. London. 1936. P. 9.
38 Lakhtin V.L. Op. cit. P. 38.
39 F. de Hartingh. Les conсeptions sovietiques du droit de la mer. Paris. 1960. P. 39.
40 Cited in Vylegzhanin A.N. Legal regime of the Arctic Region … P. XVIII. Cited in UN ILC. Documents of the Second Session Includ-
ing the Report of the Commission to the General Assembly. Note 34. P. 107.
41 Reid I. The Canadian Claim to Sovereignty over the Waters of the Arctic / 12 Canadian Yearbook of International Law, III, 1974. – 
Cited in Barsegov Yu.G., Mogilevkin I.M. et al. Arktika: interesy Rossii i mezhdunarodnye usloviya ikh realizatsii [The Arctic: Russia’s 
Interests and the International Conditions of Their Realisation]. М.: Nauka. 2002. P. 29.

1867.”38  That is, it is the rights of the USA 
relating to its Arctic sector that are the most 
indisputable. 

In both the 1825 Convention and the 1867 
Treaty, the sectoral (meridian) lines laid 
down initially served precisely for the inter-
State delimitation between Arctic countries 
of their rights to the “Polar possessions.” 
Canada was the first State to make a legally 
accurate definition of the sectoral limits of 
its rights in the Arctic at the legislative level. 
The international legal implications of the 
Canadian Arctic legislation were positively 
appreciated by scholars. Thus, Professor F. de 
Hartingh noted, “Le secteur canadien avait 
triomphe des 1923 (the Canadian sector had 
a triumphal victory in 1923).”39 Legal claims 
to Canada’s Arctic sector were officially made 
in 1907 when, as noted above, Canadian 
Senator Poirier argued that the sectoral 
principle of delimitation between the Arctic 
States of their Polar possessions in the Arctic 
would allow them to avoid “complications” 
and “conflict,” since each State littoral to the 
Arctic Ocean would “expand its possessions 
(ses possessions) up to the North Pole 
(jusqu’au pole nord).”40  The maps issued by 
the Canadian Ministries showed the Arctic 
sector frontiers running from the Canadian 
extremities (in the west and east) of the 
country’s north coast along the meridians 
until they intersected in the North Pole.41 
To formalize those rights, the Government 
made several smart legal moves. Pursuant 
to the 1925 amendments to the well-known 
Northwest Territories Act, Canada cemented 
that any activities within the Canadian Arctic 
sector, including exploration and exploitation 
of natural resources, require a respective 
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permit from the Canadian authorities.42 In 
1926 Canada adopted a law establishing 
the Arctic Islands Preserve whose northern 
boundaries would coincide with those of 
Canada’s Arctic sector. In 1929 another 
Canadian legal act reinforced the boundaries 
of its Arctic sector.43

The Soviet Union became the second State 
to put down the meridian lines of its Arctic 
sector at the legislative level. Earlier Russia’s 
domestic legal acts juridically extended 
the sovereignty of the Russian State both to 
the Polar lands, including the Arctic islands 
along the Russian coast in the Arctic Ocean 
seas (note of the Russian Ministry of Foreign 
Affairs of 1916), and any and all “gulfs 
and bays of the Russian coast of the Arctic 
Ocean.”44 That legal position was maintained 
by the Soviet Government as well.45 On 
15 April 1926, the Presidium of the USSR 
CEC adopted the Resolution Declaring the 
Lands and Islands in the Arctic Ocean the 
Territory of the Union of the SSR (the 1926 
Resolution).46

Under the 1926 Resolution, the territory 
of the USSR includes “all lands and islands, 
whether discovered or to be discovered in 
the future, that by the publication hereof do 
not constitute territory of any foreign States 
recognized by the Government of the Union 
of the SSR, situated in the Arctic Ocean, 
north of the coast of the Union of the SSR and 
up to the North Pole” within the meridians 
running through the Eastern and Western 
extremities of the country’s territory. Thus, 
the text of the Resolution is similar to the 

42 British North America Acts 1867-1907. Printed by C.H. Parmellee, Printer of the King’s Most Excellent Majesty. 1913. P. 1-2, P. 209. 
Pharand D. Canada’s Arctic Waters in International Law. Cambridge. 1988. P. 45-50.
43 For more details: Timchenko L. Quo Vadis, Arcticum? The International Law Regime of the Arctic and Trends in its Development. 
Osnova. Kharkiv. 1996. P. 73. See also Nikolaev A.N., Bunik I.V. Mezhdunarodno-pravovye obosnovaniya prav Kanady v ee arktiches-
kom sektore [International Legal Arguments Supporting Canada’s Claims in Its Arctic Sector] / MJIL, No. 1, 2007. P. 12-14.
44  Instruction to the Military Cruiser Sent to Protect Fishing Grounds along the Northern Coast of European Russia. 1893 г. Annotated 
by the Emperor of All Russias in 1894. (Baseline of Russian Arctic Laws… P. XIX).
45 RSFSR Code, 1921, No. 49, Sect. 259. P. 351-352.
46 The text of this Resolution is reproduced from Mezhdunarodnoe pravo v izbrannykh dokumentakh [Selected Documents on the 
International Law] (Part I) / Ed. by V.N. Durdenevskii. М. 1955. P. 210.
47 The US-proposed delimitation with the USSR of the continental shelf in the Arctic along the sectoral boundary set forth by the 1867 
Russian-American Treaty, was reflected in the text of the Agreement between the USSR and the USA on the Maritime Boundary, 1990. 
For more details, see Message from the President of the United States of America transmitting the Agreement between the USA and the 
USSR on the Maritime Boundary. US Government Printing office. Washington: 1990. P. 3, etc.; see also Vylegzhanin A.N. 20 let “vre-
mennogo primeneniya” Soglasheniya mezhdu SSSR i SShA o linii razgranicheniya morskikh prostrannstv [20 Years of the “Provisional 
Application” of the USSR-US Maritime Boundary Agreement] / Vestnik MGIMO [MGIMO Journal]. No. 1(10) 2010. P. 104-113.
48 A. Morrison was the Executive Director of the Canadian Institute for Strategic Studies in Toronto, and before that – the Minis-
ter-Counselor at the Canadian Mission to the United Nations from 1983 to 1989.

wording of the Canadian 1925 Act mentioned 
above almost word-for-word. After the 1982 
UNCLOS entered into force for Russia in 
1997, references to that Resolution in legal 
publications have become rare.

The materials of the 3rd UN Conference on 
the Law of the Sea, where the 1982 UNCLOS 
was being drafted, show that the Arctic coastal 
States had intentionally turned away from a 
broader discussion of the specific problems of 
the Arctic Ocean at that Conference. Even the 
US at this period did not protest against the 
sectoral (meridian) boundaries in the Arctic. 
Moreover, the US suggested using the sectoral 
boundary for delimiting the continental shelf 
in the Arctic between the US and the USSR.47

Accordingly, the five Arctic States, whose 
shores are open to the Arctic seas, acted 
confidentially at the Conference regarding 
the Arctic issues. They shared an informal 
understanding that it was in the interests of 
the “Arctic five” to “nip” any attempts to discuss 
the status of the Arctic at the Conference. The 
issues of the Arctic, however, were always 
close at hand during the meetings between 
the Canadians and other members of the 
“five”. The consultations of the “Arctic five” 
have been documented in the publication by 
a Canadian expert A. Morrison48  who notes 
that, despite all climate-based analogies 
between the Arctic and Antarctica, the legal 
regime of the latter did not inspire the Arctic 
States to borrow the regime elements for the 
Arctic. In his opinion, the leaders of the Arctic 
States “appear to have dismissed certain 
aspects” of that regime, “having reached 
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an unspoken agreement that the path of 
‘common heritage’ followed in the case of 
the Antarctic Treaty is not one they wish to 
follow.”49 

Canadian specialists B. Buzan and D. 
Middlemiss describe how Canada’s delegation 
at the Conference intensified its efforts to 
isolate Arctic issues from global discussion, 
“working with the North States.”50

In spite of that, at present the majority 
of international legal scholars presume that 
UNCLOS is now applicable to the Arctic 
Ocean, even though not all Arctic coastal 
States are parties thereto. It is notable that 
most of such authors do not substantiate why 
the US are refusing to participate in UNCLOS, 
observing (not entirely accurate) that they 
believe it to be part of international customary 
law. In fact, the US do not view UNCLOS as 
international custom in its entirety. The US 
refused to treat Part XI of UNCLOS (“Area” 
as a “common heritage of mankind”) as 
jus cogens (as comprising peremptory 
norms of international law which allows no 
derogation – Article 53 of the 1969 Vienna 

49 Morrison A. Coming in from the Cold War: Arctic Security in the Emerging Global Climate: A View from Canada. P. 49.
50  Buzan B.G., Middlemiss D.W. Canadian Foreign Policy and Exploitation of the Seabed. - Canadian Foreign Policy and the Law of the 
Sea. Eds. B. Johnson and M.W. Zacher. Vancouver: University of Britain Columbia Press, 1977. P. 36.
51  Third United Nations Conference on the Law of the Sea. Doc. A/CONF.62/WS/37; Add.1-2. P. 243.
52 Armando R. United States Policy in the Arctic / Environmental Security in the Arctic Ocean / Ed. by P.A. Berkman and A.N. Vylegzh-
anin. Cambridge: Springer, 2013. P. 86. 

Convention on the Law of Treaties). Under 
the US position, the “concept of the common 
heritage of mankind contained in the 1982 
Convention adopted by the Conference is not 
jus cogens.” Accordingly, nor are the novel 
provisions of Article 76 of UNCLOS on the 
geological, geomorphological, bathymetric 
and distance-related criteria for delineating 
the continental shelf of the coastal State 
from the Area. As noted by the US, the text 
of UNCLOS and the negotiating record at 
the 3rd UN Conference on the Law of the 
Sea “demonstrate that a proposal by some 
delegations to include a provision on jus 
cogens was rejected.”51 Save for the said novel 
provisions of UNCLOS, practically all of its 
other norms (including those absent from 
the 1958 Geneva Conventions on the Law of 
the Sea, for instance, on the EEZ) have been 
accepted by the US as binding rules “reflecting 
customary international law.”52

Thus, in addition to the question of whether 
the creation of the Area in the Arctic Ocean 
corresponds to the interests of the Arctic 
coastal States, there is another question. 

New York, United Nations
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The limits of the Area are delineated only 
via the CLCS as prescribed by Article 76 of 
UNCLOS. But is there such a parcel of the 
Area in the Arctic Ocean (with limits that 
remain undefined) from the standpoint of 
international law? Provided that one Arctic 
coastal State has neither intention nor 
technical possibility to delineate its shelf 
from the Area, and that the Area itself is 
not considered as an object of international 
customary law (unlike the Arctic “lands and 
islands” under the sovereignty of the Arctic 
States which are recognised as objects of 
international customary law). 

The competition between the Arctic coastal 
States is now focussed on the limits of the 
continental shelf in the high-latitude Arctic. 
Overlapping claims of Canada, Denmark 
and Russia are submitted to the CLCS, while 
the USA (not bothered with the UNCLOS 
procedure under Article 76) is “floating 
above” this competition, yet securing its 
rights to the continental shelf beyond 200 
miles by the US national laws.

Under the 1982 Convention, the CLCS 
(where Canada, Denmark and Russia are 
competing) is a technical body composed of 
21 experts “in the field of geology, geophysics 
or hydrography” (Article 2 of Annex II to 
UNCLOS). Their function is to examine 
whether the data on the outer limits of the 
continental shelf (beyond the 200-mile 
threshold) that a coastal State files with the 
Commission meet the criteria for delineation 
from the Area set forth in Article 76. Some 
legal scholars interpret these technical 
functions of the CLCS broadly, arguing that 
the coastal States must bear the “burden 
of demonstrating of [their] entitlement 
to the outer continental shelf” before the 
Commission.53 Such a broad role of the 

53 Eiriksson G. The Case of Disagreement between a Coastal State and the Commission on the Limits of the Continental Shelf. M. Nord-
quist et al. (eds). Legal and Scientific Aspects of Continental Shelf Limits. Leiden, Martinus Nijhoff. 2004. P. 258. 
54 Magnusson B.M. The Continental Shelf beyond 200 Nautical Miles. Delineation, Delimitation and Dispute Settlement. Leiden, Bos-
ton: Brill Nijhoff, 2015. P. 40.
55 Kunoy B. The Admissibility of a Plea to an International Adjudicative Forum to Delimit the Outer Continental Shelf Prior to the 
Adoption of Final Recommendations by the Commission on the Limits of the Continental Shelf / The International Journal of Marine 
and Coastal Law. 2010 (25). P. 7.
56 First Report of the ILA Committee examining legal aspects related to article 76 of the Convention. Cf.: Kynoy B. The Admissibility of 
a Plea to an International Adjudicative Forum to Delimit the Outer Continental Shelf Prior to the Adoption of Final Recommendations 
by the Commission on the Limits of the Continental Shelf / The International Journal of Marine and Coastal Law. 2010 (25). P. 7.

Commission, unjustified from the perspective 
of UNCLOS, is rejected by Professor B. 
Magnusson (Iceland), whose book was 
published both in the US and in Europe. 
Professor Magnusson specifically notes that 
“the Commission is a specialist body with a 
limited mandate to consider data and other 
material submitted by coastal States” under 
Article 76 and Annex II to UNCLOS.54

This approach is to some extent supported 
in another legal study. Its author recalls that 
under Article 76 of the 1982 Convention, the 
limits of the shelf (beyond 200 nautical miles) 
established by the coastal State based on 
the Commission’s recommendations, “shall 
be final and binding”. At the same time, he 
underscores that this is true not only for the 
boundaries recommended by the Commission. 
In support, he refers to a 2012 decision by the 
International Tribunal for the Law of the Sea 
(the ITLOS) in a dispute between Bangladesh 
and Myanmar.55 One report dispels the myth 
that only the Commission’s recommendations 
allegedly make the limits of the shelf (beyond 
200 miles) definitive and mandatory for all. 
It states that “[a] continental shelf boundary 
that has not been established on the basis of 
the recommendations of the Commission may 
still become final and binding… depending 
on the further actions of the coastal State and 
other States.”56

Against this background, the delimitation 
between the Arctic coastal States of their 
continental shelf beyond 200 nautical miles 
off the baselines without approaching the 
Commission is a burning topic in the modern 
international legal literature on the Arctic. 
The normative input is initially provided by 
Article 76(10): “The provisions of this article 
(that is, all provisions about the delineation 
of the continental shelf from the Area – A.V., 
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P.B., I.Z., E.S.) are without prejudice to the 
question of delimitation of the continental 
shelf between States with opposite or 
adjacent coasts.” Does this mean that in 
the Arctic Ocean the coastal States may 
delimit their shelf without approaching the 
Commission for delineation of their shelf 
from the Area?

Over a dozen of States have already 
delimited their continental shelf with 
neighbouring States beyond 200 nautical 
miles.57 Noting that most part of such 
delimitation agreement was concluded by 
the parties to UNCLOS, the author stresses 
that although such cases related to the 
delimitation of the continental shelf beyond 
the 200-mile limit without receiving the 
preliminary recommendations from the CLCS 
(as per Article 76 of UNCLOS), nevertheless, 
“this practice has not been protested against 
by any State.”58 This already spectacular 
treaty practice of States for the delimitation 
of the continental shelf based on Article 83 of 
UNCLOS that reflects customary international 
law, “without any involvement of the CLCS,” 
is discussed by the author, who also cites the 
precise titles and dates of these treaties.59

57 Magnusson B. Is there a Temporal Relationship between the Delimitation and the Delineation of the Continental Shelf beyond 200 
nautical miles / The International Journal of Marine and Coastal Law. 2013 (28). P. 471.
58 Ibid., P. 472. 
59 Ibid., P. 472-473: Agreement between The Gambia and the Republic of Senegal (adopted 4 June 1975; entered into force 27 August 
1976) Limits in the Seas No. 85 (1979). See Preliminary Information Indicative of the Outer Limits of the Continental Shelf and De-
scription of the Status of Preparation for Making a Submission to the Commission on the Limits of the Continental Shelf for the Repub-
lic of Gambia (4 May 2009), 7; Document d’Informations Preliminaires Indicatives sur les Limites Exterieures du Plateau Continental 
et Description de l’Etat d’Avancement du Dossier et Prevision de Date а Laquelle Sera Soumis le Dossier National а la Commission des 
Limites du Plateau Continental des Nations Unies (12 May 2009) 9 (1975/2009 Gambia-Senegal Agreement); Treaty between Australia 
and the Independent State of Papua New Guinea Concerning Sovereignty and Maritime Boundaries in the Area between the Two Coun-
tries, Including the Area Known as Torres Strait, and Related Matters (adopted 18 December 1978; entered into force 15 February 1985) 
18 ILM 291; Agreement on Marine Delimitation between the Government of Australia and the Government of the French Republic 
(adopted 4 January 1982; entered into force 9 January 1983) 1329 UNTS 107; Agreement between the Government of the United King-
dom of Great Britain and Northern Ireland and the Government of the Republic of Ireland Concerning the Delimitation of Areas of the 
Continental Shelf between the Two Countries (adopted 7 November, 1988; entered into force 11 January 1990) 13 LOSB 48; Agreement 
between the Government of Solomon Islands and the Government of Australia Establishing Certain Sea and Sea-bed Boundaries 
(adopted 13 September 1988; not in force) 12 LOSB 19; Treaty between the Republic of Trinidad and Tobago and the Republic of 
Venezuela on the Delimitation of Marine and Submarine Areas (adopted 18 April, 1990; entered into force 23 July 1991) 1654 UNTS 
300; Agreement Between the United States of America and the Union of Soviet Socialist Republics on the Maritime Boundary (adopted 
1 June 1990; entered provisionally into force 15 June 1990; not in force) 29 ILM 941 (1990 USA-USSR Agreement); Treaty between the 
Government of Australia and the Government of the Republic of Indonesia Establishing an Exclusive Economic Zone Boundary and 
Certain Seabed Boundaries (adopted 14 March 1997; not in force) 36 ILM 1053; Treaty between the Government of the United States of 
America and the Government of the United Mexican States on the Delimitation of the Continental Shelf in the Western Gulf of Mexico 
beyond 200 Nautical Miles (adopted June 9, 2000; entered into force 17 January 2001) 2143 UNTS 417; Treaty between the Government 
of Australia and the Government of New Zealand Establishing Certain Exclusive Economic Zone Boundaries and Continental Shelf 
Boundaries (adopted 25 July 2004; not in force) 55 LOSB 40; Agreement between the United Republic of Tanzania and the Republic 
of Kenya on the Delimitation of the Maritime Boundary of the Exclusive Economic Zone and the Continental Shelf (adopted 23 June 
2009; not in force) 70 LOSB 54 (2009 Kenya-Tanzania Agreement); Agreement between the Government of the French Republic and the 
Government of Barbados on the Delimitation of Maritime Areas between France and Barbados (adopted 15 October 2009; not in force) 
ORF no. 0016 20 January 2010, 1176 text no. 6 in the French Official Gazette.
60 Colson D. The Delimitation of the Outer Continental Shelf between Neighboring States / American Journal of International Law. 
2003. P. 96-97. 

American lawyer and diplomat Colson, 
following his analysis of the first seven 
treaties on the delimitation of the shelf 
beyond 200 miles off the baselines, notes that 
such treaties have certain commonalities. 
One such common feature is that principles, 
methods and criteria for the delimitation of 
shelf applied by the States within 200 miles, 
are not altered for delimitation of the shelf 
beyond the 200-mile distance. Moreover, the 
criteria for delineation of the shelf from the 
Area (the “common heritage of mankind”) 
set forth by Article 76 of UNCLOS in no way 
affected the location of the delimitation 
line, although they were considered in 
determining how far the shelf of these States 
stretched out.60

Director of the Netherlands Institute 
for the Law of the Sea, Professor Elferink, 
and his colleague at the same Institute, an 
Australian lawyer Johnson, in reviewing the 
similar practice of States, including those 
that liaise with the CLCS, note that under 
Article 76(10) of UNCLOS, the rest of the 
provisions of that Article, including the 
criteria for the delineation of the shelf from 
the international seabed area envisaged in 
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Article 76(8) and (9), “cannot be invoked 
where the delimitation of the continental 
shelf is concerned.”61

The majority of scholars representing 
the applicable doctrines of international 
law believe the most comprehensive and 
authoritative legal source applicable to the 
matters of delineation and delimitation 
of the shelf to be the 2012 ITLOS decision 
in the dispute between Bangladesh and 
Myanmar. Indeed, in this case, the Tribunal 
made a number of ground-breaking legal 
conclusions.

First, to the effect that it had jurisdiction 
over a dispute on the delimitation of the 
continental shelf beyond the 200-mile limit 
and, in that particular case, where the CLCS 
had not issued recommendations on the data 
on the outer limits of the shelf beyond the 
200-mile distance from the baselines: “[T]he 
Tribunal concludes that… it has an obligation 
to adjudicate the dispute and to delimit the 
continental shelf between the Parties beyond 
200 nm.”62

Second, the Tribunal deemed it necessary 
to “make a distinction between the notion 
of entitlement to the continental shelf 
beyond 200 nm and that of the outer limits 
of the continental shelf.”63 The title, or the 
basis of the rights to the continental shelf, 
according to the Tribunal, does not depend 
on the procedures of addressing the CLCS. 
To support its finding, the Tribunal relied 
on Article 77(3) of UNCLOS, pursuant to 
which the rights of the “coastal State over 
the continental shelf do not depend on 
occupation, effective or notional, or on any 
express proclamation.” Unlike the procedure 
for determining the outer limits of the shelf 
under Art. 76(8) of UNCLOS, here it is 
the procedure for submitting data on such 

61 Elferink A., Johnson C. Submissions to the CLCS in Cases of Unresolved Land and Maritime Disputes: the Significance of Article 76 
(10) of the LOS Convention / Paper presented at SLS and BIICL Symposium on the Law of the Sea. London. 22 – 23 March 2005. P. 2-3.
62 Dispute Concerning Delimitation of the Maritime Boundary between Bangladesh and Myanmar in the Bay of Bengal (Bangladesh v. 
Myanmar). Judgment. 2012. Para. 394.
63 Ibid., P. 119. Para. 406.
64 Ibid., Para. 409.
65 ICJ Reports. 1969. P. 22.
66 Dispute Concerning Delimitation of the Maritime Boundary between Bangladesh and Myanmar in the Bay of Bengal (Bangladesh v. 
Myanmar). Judgment. 2012. Para. 410.
67 Magnusson B. Is there a Temporal Relationship…? P. 482.

limits to the Commission that matters. As 
emphasised by the Tribunal, “[a] coastal 
State’s entitlement to the continental shelf 
exists by the sole fact that the basis of 
entitlement, namely, sovereignty over the 
land territory, is present. It does not require 
the establishment of outer limits.”64 In that 
case, the Tribunal seems to have absolutely 
consistently supported, in the words of the 
ICJ, “the most fundamental of all the rules of 
law relating to the continental shelf,” i.e., the 
rule that a coastal State’s rights to the shelf 
“exist ipso facto and ab initio,65 by virtue of its 
sovereignty over the land.” 

Elaborating on that approach, the Tribunal 
emphasised that “the fact that the outer limits 
of the continental shelf beyond 200 nm have 
not been established does not imply that the 
Tribunal must refrain from determining the 
existence of entitlement to the continental 
shelf and delimiting the continental shelf 
between the parties concerned.” The 
Tribunal pointed out that, “[a]s the question 
of the Parties’ entitlement to the continental 
shelf beyond 200 nm raises issues that are 
predominantly legal in nature, the Tribunal 
can and should determine entitlements of the 
Parties in this particular case.”66 

Professor Magnusson, in commenting on 
this decision of the ITLOS in the context of 
other international judgments and arbitral 
awards on similar disputes, and State 
treaty practice for the delimitation of the 
shelf beyond the 200-mile limit, makes a 
practically relevant conclusion that “coastal 
States need not wait for the recommendations 
of the CLCS for applying to the International 
court or Tribunal for the delimitation of the 
continental shelf beyond 200 miles.”67 Also – 
as we feel the urge to add in here – for such 
a delimitation by way of direct negotiations 
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and a relevant agreement between the States 
with opposite or adjacent coasts.

Hence different scholars who are specialists 
in international law adopt different legal 
positions regarding the interplay between 
Articles 76 and 83 of UNCLOS. The prevailing 
opinion which is at present supported by the 
ITLOS is that according to Article 83, States 

with opposite and adjacent coasts have the 
legal right to delimit the continental shelf 
beyond 200 nm without submitting data to the 
CLCS. The growing treaty practice of States 
who have already made such a delimitation 
is a strong argument to this end. However, 
the superjacent waters beyond 200 nm are 
unambiguously the high seas.
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2.1 GENERAL CHARACTERISTICS OF THE LEGAL REGIME  
OF NAVIGATION IN THE ARCTIC

68 Vylegzhanin A.N., Kolodkin A.L., Mikhina I.N. Pravovoi rezhim sudokhodstv v Arktike [The Legal Regime of Navigation in the 
Arctic] / Problemy Severnogo morskogo puti [Problems of the Northeast Passage]. Ed.-in-chief Academician with the Russian Academy 
of Sciences A.G. Granberg, V.I. Peresypkin. M. Nauka. 2006. P. 482-501, 583.
69 RIAC working paper N VI. 2013. Ed. I. Ivanov (in Russian). P. 39. See also: Vylegzhanin A.N., Nazarov V.P., Bunik I.V. The Northern 
Sea Route: Solving Political and Legal Problems. /Herald of the Russian Academy of Sciences, 2020, Vol. 90, No 6. P. 718-729.
70 Churchill R.R., Lowe A.V. The Law of the Sea. 3rd edition. Manchester University Press. 1999. P. 106.

Navigation in the Arctic Ocean and its seas 
generally “feeds” cooperation among the Arctic 
and non-Arctic States, in order to ensure, first 
and foremost, safety at sea and prevent marine 
pollution in the harsh Arctic conditions. At 
present, there are only two issues in this area 
which might be attributed to the competition 
of legal positions of States: 1) different 
qualifications (predominantly by Canada and 
the USA) of the status of the Northwest Passage; 
and 2) similar disagreements (between the 
USA and Russia) regarding the regime of the 
Northern Sea Route.

Russian scholars assert that there are 
fundamental international legal grounds 
supporting Russian law’s qualification of the 
Northern Sea Route as Russia’s “national 
transportation communication route” in the 
Arctic.68 In fact, even the latest revision of the 
Russian laws on the Northern Sea Route reflect 
this legal approach.69

These legal data and relevant doctrinal 
findings are not shared in the majority of 
English publications on the law of the sea. 
The authors usually describe provisions of 
UNCLOS on the legal regime of navigation 
in the maritime areas subject to the coastal 
State’s sovereignty and, separately, beyond 
such regions – in the EEZ and the high seas. 
The legal specifics of navigation in the Arctic 
are confined to a rather curt statement targeted 
often against national laws of Canada or 

Russia. In particular, it is noted: “In some cases 
there may be real doubt as to whether or not a 
strait is a ‘transit passage’ strait. The Northwest 
Passage through the Canadian archipelago, for 
example, is considered by Canada to fall within 
its internal waters (Canada drew straight 
baselines around its Arctic Archipelago in 
1985) and to be subject to no rights of passage 
whatsoever, whereas the United States 
consider the Passage to be subject to a right 
of transit passage. Somewhat similar doubts 
arise in relation to the Northeast Passage.”70 
Though authors opted not to consider special 
characteristics of the legal regime of the Arctic 
Ocean.

Unlike the cited Manchester University 
book, the authoritative multi-volume 
Commentary to UNCLOS published in English 
in the Netherlands, in the US and the UK, is 
rather meticulous in its analysis of Article 
234 of UNCLOS (about ice-covered areas) as 
applicable to the legal regulation of navigation 
in the Arctic. That fundamental doctrinal source 
correctly observes that Article 234 is a product 
of the “Arctic three” consultation efforts at 
the 3rd UN Conference on the Law of the Sea: 
Canada, the USSR, and the US: “Article 234 – 
sometimes called the ‘Arctic article’ is one of 
the few provisions in the Convention the terms 
of which were negotiated directly between the 
States concerned – in this case Canada, the 
USSR and the United States of America – and 

2. Navigation in the Arctic Waters: 
Cooperation as a Common-Interest 
Building
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incorporated without opposition in the various 
negotiating texts.”71 

The following statement embedded in the 
Commentary seems to portray States’ common 
interests, too: “The inclusion of article 234 in the 
Convention as Part XII, section 8, notwithstanding 
its geographical scope – limited in reality to the 
ice-covered polar regions, principally of the 
Northern Hemi-sphere – emphasize the global 
character of the whole Convention. It picks 
up the theme of Article 194, para. 5, with its 
reference to “rare or fragile ecosystem.”72 This 
means the States’ environmental measures must 
include those necessary to protect and preserve 
all “forms of marine life.” 

It should be noted that not only the “fragile 
ecosystem” and the “ice” factor explain 
the special legal regime “of the Northern 
Hemisphere.” As consistently highlighted 
in doctrinal sources, starting from the book 
by Professor Lakhtin and Smedal, the status 
of the Arctic is also affected by historic title, 
special geographical factors, legislative and 
treaty practices of the Arctic States – first and 
foremost, those of Russia and Canada.73

The “doctrinal consensus” of the legal 
teachings is vital to the effect that Article 
234 confirms the lex specialis on the status of 
the Arctic: “Article 234 is the only provision 
in Part XII which accords to a coastal State 
the right to adopt and enforce within the 
limits of its exclusive economic zone its own 
nondiscriminatory laws and regulations for 
the prevention, reduction and control of 
marine pollution... The general objective of the 
article is to balance the interests of the coastal 
State in ice-covered areas within the limits of 
its exclusive economic zone with the general 
interests of international navigation.”74 

Also congruent with the prevailing 
teachings of international law is the UNCLOS 
Commentary’s statements to the effect that 
Article 234 is confined only by the 200-mile 
limit of the EEZ:

71 United Nations Convention on the Law of the Sea. A Commentary. Vol. IV. Dordrecht/Boston/London. 1991. P. 393.
72  Ibid., P. 393.
73 Zhudro I.S. Historic titles of Russia in the Arctic: the modern concept. Arkhangelsk, 2018. P. 129-153 (in Russian).
74 Ibid.
75 Ibid., P. 396.

“As indicated, in ice-covered areas coastal 
States may enact their own rules and regulations 
applicable within the limits of the exclusive 
economic zone. They remain bound by 
international rules or standards as a minimum, 
but may impose more stringent requirements 
unilaterally. The specific conditions are that 
the laws and regulations of the coastal State 
are nondiscriminatory; that they have due 
regard to navigation and to the protection and 
preservation of the marine environment based 
on the best available scientific evidence; and 
that they relate to areas within the limits of the 
exclusive economic zone which are covered 
by ice for most of the year, where particularly 
severe climatic conditions create obstructions 
or exceptional hazards to navigation, and where 
pollution of the marine environment could cause 
major harm to or irreversible disturbance of the 
ecological balance.”75 

Our research of the legal teachings on 
the status of the Arctic shows that there 
are no substantial contradictions regarding 
the following propositions reflected in the 
Commentary to UNCLOS:

 The condition of non-discrimination is “an 
essential requirement of the user States.” 
In the context of Article 234, and in the 
light of Article 227, “it would appear to 
embrace not only the absence of 
discrimination between foreign vessels of 
different nationalities, but also 
discrimination between foreign vessels and 
vessels of the nationality of the coastal 
State concerned.”

 “There is no definition in the Convention of 
“ice” or “ice-covered areas”. The World 
Meteorological Organization (WMO) 
“maintains a standardized classification of 
sea-ice terminology and ice reporting 
codes, including an illustrated glossary of 
sea-ice conditions.” Article 234 “is not 
limited to ice which originates at sea – it 
relates to all ice encountered at sea.”
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 The scope of Article 234 to ice-covered 
areas “within the limits of the exclusive 
economic zone” is deliberately limited. “It 
indicates that for those who negotiated 
Article 234, the remaining provisions of 
the Convention, taken as a whole, were 
seen to be adequate to the coastal State.”76 

The authors of the Commentary are very 
balanced and careful in their statements on other 
issues of interpretation of Article 234, showing, 
in particular, the need to make decisions based 
on the best available scientific evidence: 

“Pollution of the marine environment of 
ice-covered areas could cause major harm to 
or irreversible disturbance of their ecological 
balance. As a safeguard for freedom of navigation, 
the coastal State enacting such additional 
laws and regulations must have due regard to 
navigation and the protection and preservation 
of the marine environment, and base itself on 
the best available scientific evidence.”77

There are some grounds for doubts spurred 
by the following categorical assertions by the 
authors of the Commentary: “By Article 236, 
warships and other vessels entitled to sovereign 
immunity do not come within the scope of 
Article 234.”78

As suggested by the analysis of the diplomatic 
correspondence between the USSR and the 
US (on the passage of the US military ships 
through the Northern Sea Route), and between 
Canada and the US (on the navigation via the 
Northwest Passage), neither Canada nor the 
USSR believed that military ships were exempt 
from compliance with the legislative regime 
of the Northern Sea Route or the Northwest 
Passage, respectively. And since Article 234 
of UNCLOS is viewed as one of the grounds 
underlying their international legal positions 

76  Ibid.
77 Ibid., P. 397.
78 Ibid.
79 Ibid., P. 398.

on the matter, one can hardly categorically 
assert that in any case warship “do not come 
within the scope of Article 234,” which is 
applicable to some parts of the Northern Sea 
Route (NSR). Such a commentary might be 
misleading, taking into account that some 
parts of the NSR are qualified by Russian 
laws as “internal waters.” And under general 
international law, a foreign warship is obliged 
to comply with the laws on internal waters.

The authors of the Commentary raise 
further a question on the interpretation of the 
wording “the best available scientific evidence” 
used in UNCLOS and other international legal 
documents: “The expression ‘best available 
scientific evidence’ carries the suggestion that 
the scientific studies on which the coastal 
State bases its laws and regulations should 
be suitable for use in a dispute-settlement 
proceeding. A similar expression appears in 
article 61, paragraph 2, on the determination of 
the allowable catch in the exclusive economic 
zone. The French and Spanish texts of these 
two provisions (unlike the Russian), however, 
may not coincide.”79 The Commentary must be 
applauded for correctly drawing attention to 
this issue. Though it never offers a solution. 

Another question may be raised. There are no 
clear formulated opinions in the Commentary 
as to the conventional rights of the coastal State 
aimed at preventing environmental harm to the 
natural resources of the continental shelf, both 
within and beyond 200 miles, along the entire 
shelf, within the context of the environmental 
protection measures (Part XII of UNCLOS). The 
bottom of the EEZ (if it is established by national 
law of a relevant coastal State) means legally the 
continental shelf of this State, but the shelf may 
extend beyond the bed of the EEZ.

2.2 STATUS OF THE POLAR CODE

The International Code for Ships Operating 
in Polar Waters (the Polar Code) was both 

criticised and praised in international law 
doctrine. Of even greater importance in 
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theoretical and practical terms are the issues 
of the most accurate interpretation of the Polar 
Code rules and the interplay between the Polar 
Code and other sources of the international 
law of the sea, primarily to UNCLOS.

The Polar Code is a new international legal 
document that has introduced substantive 
amendments into the legal regime of navigation 
in the Arctic and Antarctic waters. The Polar 
Code has been in force since 1 January 2017. 
To understand its content, it might be helpful 
to recall that the very concept and normative 
substance of the document was “crafted” from 
international law doctrines, including those 
proposed within international organisations 
and at conferences, for over 20 years. The 
common estimations of scholars with respect 
to this document boils down to the proposition 
that it has had a harmonising effect on the 
future international legal regime of navigation 
in the polar regions, primarily, the Arctic 
Ocean, especially for such coastal Arctic States 
as Russia and Canada (States with the longest 
Arctic coasts, along which are the Northern Sea 
Route and Northwest Passages, respectively).

Beyond the EEZ of the five Arctic coastal 
States in the Arctic is unambiguously the 
high seas which is not within the national 
jurisdiction of any of the States.

The feasibility of international consensus 
on a unified legal document applicable to 
navigation in the polar areas has been noted 
in international law studies largely in view of 
the two factors: а) the reduction of the area of 
the perennial (centuries-old) ice in the Arctic 
Ocean; and b) the intensification of navigation 
in the Arctic seas.80 As noted in foreign 
academic publications: “Although sea ice in 

80 Here and further, we are primarily using the materials from the following sources: The Arctic in World Affairs. A North Pacific Dia-
logue on the Future of the Arctic. Ed. by O. Young, J. Kim, Y. Kim. 2013 North Pacific Arctic Conference Proceedings. KMI and East-
West Center. Published in December 2013. Honolulu. USA. P.1-80. Report on the Goals and Objectives for the Arctic Research 2015-
2016 for the US Research Program Plan. Washington, DC. 2015. P.1-29. Policy Brief N 4. Arctic Climate Change. Economy and Society. 
By L. Brigham. P. 1-4. Environmental Security in the Arctic Ocean. Ed.by Berkman P. A. and Vylegzhanin A. N. Springer. Dordrecht. 
2013.460 P. Alaska and the New Maritime Arctic. Conference Report. Ed. Brigham L. W. University of Alaska Fairbanks. 2014. P1-25.
81 Wadhams P. Diminishing Sea - Ice Extent and Thickness in the Arctic Ocean/ Environmental Security in the Arctic Ocean. Ed.by 
Berkman P. A. and Vylegzhanin A. N. Springer. Dordrecht. 2013. P.16.
82 Gunnarsson B. The Future of Arctic Marine. Operations and Shipping Logistics. The Arctic in World Affairs. A North Pacific Dialogue 
on the Future of the Arctic. Ed. by O. Young, J. Kim, Y. Kim. 2013 North Pacific Arctic Conference Proceedings. KMI and East-West 
Center. Published in December 2013. Honolulu. USA. P. 42. The review of foreign legal and scientific data on this matter was done in 
Moscow Journal of International Law. № 4. 2015. P. 43-58.
83 Ibid.
84 Wadhams P. Op. cit. P. 21-25.

the Arctic Ocean has been in slow retreat since 
the 1950s at a rate of 2,8-4,3% per decade as 
measured since 1979 from… satellites, the 
annual – averaged rate speeded up to 10,7% 
per decade from 1996 onwards.”81 The data 
on the reduction of the area of old ice in the 
Arctic presented in different studies, however, 
varies. It has been noted, for instance, that in 
the Arctic Ocean since 1979 in summer period 
the area covered by ice has diminished by 40 
percent.82 Moreover, it is projected that before 
the middle of our century or “possibly before 
2030” in summer all the ice will retreat in 
the Arctic Ocean.83 Studies reveal not only 
the reduction of the area of ice, but also a 
considerable shrinking of its thickness.84 

Accordingly, researchers have already 
established a certain growth in the number of 
vessels passing through the Northeast Passage 
including the NSR: in 2012 its easternmost point 

The thickness of the ice calculated by means  

of the HYCOM-CICE model of sea ice at DMI
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– the Bering Strait – was crossed by circa 150 
northbound vessels and approximately the same 
number of southbound vessels (“southbound 
transits”); in 2013, the same figures increased: 
167 northbound transits and 172 southbound 
ones.85 

In 2013-2014, since late Autumn and 
throughout September and October, the 
Northeast Passage was free from ice almost in 
all its areas, so the vessels passing through it 
(such as a 300-metre-long tanker clear water 
“Vladimir Tikhonov” with the gross tonnage of 
162,000 tons) developed the speed as if sailing in 
iceless areas – some 14 knots. In August 2011 the 
tanker “Vladimir Tikhonov” took only 8 days to 
cross through the whole Northeast Passage.86 In 
2017, an LNG tanker “Christophe de Margerie” 
embarked on a “unique voyage” and set a new 
time and speed record for an NSR transit of 
6 days 12 hours and 15 minutes with the speed 
exceeding 14 knots at intervals. By 2018 the 

85 Alaska and the New Maritime Arctic. Conference Report. Ed. Brigham L. W. University of Alaska Fairbanks. 2014. P. 14.
86 Byers M. International Law and the Arctic. Cambridge University Press. 2013. 1. 148.
87 Ibid., P.146-148. See also: Gunnarsson B. Op. cit. P. 45-46.
88 In this context, the following statement of foreign scholars is not quite precise: “Navigation in Polar Waters was first addressed by the 
IMO in 2002.” See Deggim H. IMO perspective / The Arctic in World Affairs. A North Pacific Dialogue on the Future of the Arctic. Ed. 
by O. Young, J. Kim, Y. Kim. 2013 North Pacific Arctic Conference Proceedings. KMI and East-West Center. Published in December 
2013. Honolulu. USA. P. 62. A different year of the IMO decision to draft the Polar Code was named by the authoritative specialists of 
the Central Science Research and Design Institute of the Navy: “The decision to elaborate an international Polar Code was first made 
by the International Maritime Organisation (the IMO) in 1996.” See V. Peresypkin, L. Tsoi, V. Shurlyak / Morskoi flot [Navy]. No. 
4, at http://www.morvesti.ru/tems/detail.php?ID=29222. We should note that the article of the Institute’s specialists contains a very 
professional take on the technical issues of safety of navigation in the ice waters reflected in the Polar Code, especially in terms of their 
comparison with the safety requirements applicable in the Russian Federation.

speed of 13-14 knots has become an average for 
ships moving via the NSR in summer. 

International legal studies discuss other 
advantages of using the Northeast Passage, as 
compared to transit through the Suez Canal or 
the Indian Ocean to carry cargo from Europe to 
Japan, Republic of Korea, China or other Asian 
developing economies or in reverse. Specifically, 
the attractiveness of the Northeast Passage for 
shipowners is explained in foreign studies by 
several factors: а) vessel transit time economy 
(by 19 days as compared to the Suez Canal in 
carrying cargo from Murmansk to Kobe, Japan); 
b) saving the costs of freight, fuel, provisions 
for the crew, etc.; c) the respective reduction 
in emissions from vessels into the atmosphere; 
d) no risks of pirate attacks along the Northeast 
Passage routes unlike in the Indian Ocean.87

In 1993, the International Maritime 
Organization (the IMO) created the expert 
Outside Working Group,88 which by 1998 

National Snow and Ice Data Center
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proposed some legal contours for the future 
Polar Code: 1) the document was to be based 
on the already adopted IMO legal rules on 
safety at sea, environmental protection and 
professional training of sailors; 2) the document 
should focus on safeguarding human life at sea 
in the polar regions and protecting the marine 
environment from pollution from vessels in 
those areas; 3) UNCLOS was applicable to the 
“polar waters”; 4) the drafting of the Polar 
Code should consider the extensive knowledge 
and experience accumulated in the legal 
regimes of ice navigation in the Russian Arctic, 
Canadian Arctic, as well as in the Baltic Sea 
(first of all, the Swedish and Finnish legislation 
on seasonal ice navigation). 

Endorsing the work of the Outside Working 
Group, the IMO approved the Polar Code 
harmonisation principles, including the 
following: to navigate polar waters, vessels 
should have “suitable ice strengthening”; 
crew members of such vessels should be 
professionally trained; “polar vessels” should 
be installed with adequate navigation 
equipment; for each member of the crew there 
should be available “survival equipment”; 
there should be internationally unified classes 
of ice-navigating vessels.89 

Having laid down such a foundation for the 
draft Polar Code, the IMO, however, decided 
also to prepare an alternative document 
exclusively for the ice-bound Arctic waters. 
In 2002 the IMO approved such a document, 
the Guidelines for Ships Operating in Arctic 
Ice-Covered Waters. These Guidelines are not 
a treaty source of international law, but a soft 
law recommendation. However, both the IMO 
and the Arctic Council90 intensified the call for 
elevating the provisions of the Guidelines to 
the legally binding level, together with the calls 
for overall improvement (so that they could 
apply in the polar waters) of the respective 
convention rules, primarily on the safety at sea 
and prevention of maritime pollution. That 

89  Policy Brief N 4. Arctic Climate Change. Economy and Society. By L. Brigham. P. 3/4.
90 The Arctic Council is an intergovernmental forum founded on the basis of the Ottawa Declaration of the eight Arctic states of 1996. 
See declaration text, as well as general information on the Arctic Council in: Ivanov I.S., Vylegzhanin A.N. (Eds.). Arkticheskii region: 
problemy mezhdunarodnogo sotrudnichestva [The Arctic Region: Issues of International Cooperation]. In 3 vols. Vol. 3. Primenimye 
pravovye istochniki [Applicable Law]. М. 2013. P. 175 et seq. 

call materialised into a key recommendation 
issued upon the conclusion of an international 
study Arctic Marine Shipping Assessments 
orchestrated in 2004-2009 by the Arctic Council.

In the context of this multi-vector work 
aimed at specifying the existing legal regime of 
navigation in the ice-bound waters in the polar 
regions, since 2010 the IMO has been applying 
more efforts to perfect, with respect to such areas, 
two multilateral international treaties: the 1974 
(as amended) International Convention for the 
Safety of Life at Sea (the SOLAS); and the 1973 
International Convention for the Prevention of 
Pollution from Ships (as amended by the 1978 
Protocol) (the MARPOL). In particular, the IMO 
Subcommittee on Ship Design and Construction 
has considered a wide spectrum of issues related 
to the potential amendments to the SOLAS 
Convention to revise the requirements for vessels 
employed in the polar regions (polar ships). 
The IMO Marine Environmental Protection 
Committee reached a welcoming consensus to 
reflect the respective provisions of the Polar Code 
in the four Annexes to the MARPOL Convention: 
in Annex I (on the prevention of pollution by 
oil); in Annex II (on the control of pollution by 
noxious liquid substances); in Annex IV (on the 
prevention of pollution by sewage from ships); 
in Annex V (on the prevention of pollution 
by garbage from ships). Finally, the IMO Sub-
Committee on Human Element Training and 
Watch Keeping positively viewed the provisions 
of the Polar Code that concern professional 
training of sailors and the requirements to their 
work in ice navigation conditions.

As a result of stage-by-stage drafting and 
discussion of the provisions of the Polar Code, 
in 2014, the IMO Marine Environmental 
Protection Committee approved the draft 
amendments to the MARPOL Convention. That 
same year the IMO Maritime Safety Committee 
approved the amendments to the SOLAS 
Convention. The latter, as a new Chapter XIV 
of the Convention, entered into effect on 1 
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January 2017. These amendments apply to all 
new vessels built after the Code entered into 
force. As to the vessels already launched by 
then, it was planned that they should meet the 
new rules (from 1 January 2018).91

91 See IMO website at http://www.imo.org/Pages/home.aspx
92 Polar Code. Introduction, 2.1, 2.2, 2.3.
93 Gunnarsson B. Op. cit. P. 54; Deggim H. Op. cit. P. 64.
94 Polar Code. Part I-A Chapter 1 - General, 1.3 Certificate and survey / International Code for Ships Operating in Polar Waters.

Thus, it is in common interests of the Arctic 
and non-Arctic States to reduce the risk of 
increased incidents in the Arctic seas with the 
growing of Arctic navigation that resulted in 
the success story for the Polar Code.

2.3 LEGALLY BINDING AND NON-BINDING ELEMENTS OF THE POLAR CODE

As an international legal act, the Polar Code 
gathers under its roof internationally agreed 
rules on operating vessels in polar regions. The 
Polar Code consists of introduction and two 
parts – Part I and Part II. 

The Introduction contains “mandatory 
provisions” applicable to both Parts. It stipulates, 
in particular, the goals of the Code, definitions, 
list of sources of hazards in the polar waters, and 
geographical scope of the Code.

“Safety Measures” is divided into sub-parts 
I-A and I-B. The first one is legally binding 
and represents the new Chapter XIV to the 
SOLAS Convention. Part I-B, however, is 
recommendatory only and contains “additional 
guidance” to Part I-A.

“Pollution Prevention Measures” is similarly 
divided in two Parts, II-A and II-B. Part II-A is 
legally binding and forms part of the MARPOL 
Convention. Part II-B contains the non-binding 
“additional guidance.”

The Polar Code largely uses terms with 
the same meaning as the SOLAS Convention 
(the provisions of Part I of the Code) and the 
MARPOL Convention (with respect to Part II). 
The key new terms envisaged in the Code are 
those denoting vessel categories as A, B, and C. 
The Code distinguishes just three categories:92

1. Category A ship. A ship is designed for 
operation in polar waters in at least 
medium first-year ice which may include 
old ice inclusions.

2. Category B ship. A ship not included in 
category A, designed for operation in 
polar waters in at least thin first-year ice, 
which may include first-ice inclusions.

3. Category C ship. A ship designed to operate 
in open water or in ice conditions less 
severe than those in categories A and B.

Here, according to the Code, “polar class” 
means the ice class assigned to the ship by 
the Administration or by an organization 
recognised by the Administration based upon 
IACS Unified Requirements. Naturally, for the 
Administrations of the State Parties to both 
Conventions the fundamental novelties are 
those in the “binding” Parts I-A and II-A of the 
Polar Code.

Save for minor differences in the foreign 
doctrinal opinions of the Polar Code, legal 
scholars are unanimous that the Polar 
Code embodies the international legal 
reaction to “the key environmental risks” of 
navigation in the polar waters93 both from 
the perspective of the structural safety of 
the vessel allowed to navigate such waters 
by the State of registration, and in terms of 
ensuring the entire complex of measures for 
protecting the marine environment in these 
ecologically vulnerable areas. It is noted that 
the Polar Code envisages special permits each 
vessel shall have on board to be permitted to 
navigate the polar waters, i.e., the “Polar Ship 
Certificate”.94 A ship is issued a certificate 
after an eligibility check for compliance with 
the Code criteria and for a definite term. The 
issues of certification are resolved under the 
rules of the SOLAS Convention. The Certificate 
is issued by the Administration of the State of 
the ship’s flag or an organization authorized 
to do so by such a State. The Certificate 
contains the key information on the vessel: 
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its name, the vessel’s identification number 
(or authentication code); the gross registered 
tonnage; the category and type of the vessel; 
the port of registration; availability of the 
necessary equipment. The Certificate also 
shows the individual identification number of 
a vessel in the IMO system.

The Polar Code contains a rule that 
each vessel allowed to navigate the polar 
waters should have on board a “Polar Water 
Operational Manual.”95 This document is 
somewhat analogous to a technical passport 
designed to state the specifics of a vessel’s 
operation in polar waters and reflecting 
its technical navigational abilities in high-
latitude areas, the information on the area and 
characteristics of the voyage, instructions for 
the crew, information on the possibilities of 
manoeuvring the vessel in icy waters.

According to Chapter 3 of the Code (“Ship 
Structure”),96 the ships which are allowed 
to be in the polar waters should be built of 
materials capable of withstanding extremely 
low temperatures while surrounded by ice. The 
decision on whether the ship’s structure meets 
these requirements is made by the ship’s State 
of registration or the organization authorised 
to do so by that State.

There is significant regulatory value in the 
Code’s requirements to the vessel’s watertight 
integrity and protection from other atmospheric 
phenomena,97 its provisions on the vessel’s life-
saving appliances and arrangements,98 on the 
planning of each of the vessel’s voyages into the 
polar waters,99 on the vessel’s maintenance of 
communication,100 on the vessel’s fire safety,101 
on ensuring the vessel’s adequate stability,102 
on heightened requirements to the vessel’s 
machinery installations allowed to navigate 
polar waters.103

95 Polar Code. Part I - A, Chapter 2 - Polar water operational manual (PWOM) / International Code for Ships Operating in Polar Waters.
96 Polar Code. Part I - A, Chapter 3 - Ship structure / International Code for Ships Operating in Polar Waters.
97 Polar Code. Part I - A, Chapter 5 - Watertight and weather tight integrity.
98 Polar Code. Part I - A, Chapter 8 - Life-saving appliances and arrangements / International Code for Ships Operating in Polar Waters.
99 Polar Code. Part I - A, Chapter 11 - Voyage planning / International Code for Ships Operating in Polar Waters.
100 Polar Code. Part I - A. Chapter 10 - Communication / International Code for Ships Operating in Polar Waters.
101 Polar Code. Part I - A, Chapter 7 - Fire safety/protection / International Code for Ships Operating in Polar Waters.
102 Polar Code. Part I - A, Chapter 4 - Subdivision and stability, International Code for Ships Operating in Polar Waters.
103 Polar Code. Part I - A, Chapter 6 - Machinery installations.
104 Polar Code. Part II - A Chapter 1 Prevention of pollution by oil / International Code for Ships Operating in Polar Waters.
105 Gunnarsson B. Op.cit. P. 64-67.
106 Ibid.

Part II of the Polar Code sets forth rather 
detailed provisions on the protection of the 
environment. The mandatory Code rules are 
found in the following chapters: 

 on the prevention of pollution by oil; 
 on the control of pollution by noxious 

liquid substances in bulk; 
 on the prevention of pollution by harmful 

substances carried by sea in packaged 
form; 

 on the prevention of pollution by sewage 
from ships; 

 on the prevention of pollution by garbage 
from ships.

The Polar Code stipulates that dumping oil 
and any oil-containing mixtures is prohibited 
in the Arctic.104 At the same time, as foreign 
researchers noted, Arctic ports demonstrate 
a clear “lack of reception facilities” needed to 
prevent “any discharge into the sea of oil or 
oil mixtures from ships in the Arctic areas.”105 
The same is true about the lack of equipment 
for receiving ballast water, waste water and 
garbage from ships in the Arctic ports. In this 
context, one suggestion was to oblige the 
Arctic States to arrange for such equipment 
in northern ports.106 The Code eventually set 
forth some exceptions from the dumping 
prohibition – for instance, for dumping clean 
ballast. The Code also prescribes that any oil 
operations carried out by the vessel crew in 
polar waters should be duly recorded in the 
Oil Record Books, manuals and the shipboard 
oil pollution emergency plan or the shipboard 
marine pollution emergency plan as required 
by MARPOL Annex I.

International legal scholarship urges that 
the correct understanding of the non-binding 
components of the Polar Code is no less 
important. Parts I-B and II-B are “additional 
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guidelines” for compliance with each of the 
binding parts of the Code. These guidelines 
may be in charts or formulas.

The geographical scope of the Polar Code 
is limited to the notion of “polar waters” 
including the Arctic waters, and the maritime 
area of Antarctica. Both are described in 
the document. The text of the Polar Code 
reproduces the charts of the Arctic and 
Antarctic waters depicting the Code’s scope.

The Code states that these two areas of polar 
waters are different in their legal status and 
geographic position, and the document duly 
acknowledges that difference. Commenting 
on “the significance of the IMO Polar Code 
for Arctic Shipping” one foreign study notes 
that the scope of the Polar Code covers areas 
of the North and South Poles.107 We note in 
here, however, that there is no navigation 
through the South Pole: this is the mainland 
of Antarctica.

The binding parts of the Polar Code must 
be complied with by the State Parties to both 
Conventions (SOLAS and MARPOL); to that very 

107 Gunnarsson B. Op. cit. P. 54. 
108  United Nations… A Commentary. Vol. IV. P. 203.

effect special amendments to the Conventions 
provide that compliance with the conventional 
prescriptions constitutes performance of the 
binding components of the Polar Code.

Under UNCLOS the laws and rules adopted 
by States to prevent maritime pollution shall “at 
least have the same effect as that of generally 
accepted international rules and standards” 
(Article 211(2)). The UNCLOS Commentary 
notes that the words “at least” here mean 
that the domestic legislation “may be stricter, 
provided they are nondiscriminatory.”108 This 
provision is especially important in the context 
of the discussed above Article 234 (“Ice-
covered areas”).

Furthermore, under Article 211(5), the 
environmental laws and rules of a coastal 
State adopted with respect to its 200-mile 
EEZ should correspond to the “generally 
accepted international rules and standards.” 
Clause 6 establishes the procedure for a 
coastal State’s interaction with a competent 
international organization aimed at ensuring 
that conformity.

© Maksim Antipin / Beringia National Park

UNESCO Arctic Ocean Photo Gallery
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In this context, it is noted that Article 234 
is an “emergency clause” for cases where a 
competent international organization (here – 
the IMO) and a coastal State fail to agree as 
to what that conformity should be. Article 
234 “overrides” Article 211, but only “in 
the geographical areas to which it relates”109 
(within the ice-covered regions of its EEZ).

Does it mean that only the provisions of 
the Polar Code apply (as lex posterior, the 
subsequent rule as compared to the UNCLOS 
rule), while Article 234 of UNCLOS does not? 
Negative. As noted, not all provisions of the 
Polar Code are binding, unlike UNCLOS whose 
rules are, by nature, treaty rules. In theory, 
another area of concern is applicable law 
where a domestic statutory rule of an Arctic 
State deviates from the respective Polar Code 
rule. Strictly speaking, under Article 234 of 
UNCLOS an Arctic State’s domestic law will be 
the applicable rule. 

In his work The Future of Arctic Marine 
Operations and Shipping Logistics, B. 
Gunnarson points out that the Polar Code will 
“be used to guide polar states in developing 
legislation on the safety of ships in ice and polar 
navigation, training of seafarers, requirements 
for ship construction and polar classification 
as well as mandatory environmental standards 
for shipping.”110

In light of the Polar Code elaboration and 
adoption, scholars more broadly identify 
the issues of internationally coordinated 
regulation of navigation in the Arctic Ocean. In 
this regard, they focus on the “key” statement 
that the “Arctic maritime infrastructure is 
lacking in most of the region.”111 In support of 
this assertion, the authors rely on two studies – 
the 2007 Canadian Arctic Shipping Assessment 
and the already mentioned Assessment 
conducted in 2009 by the Arctic Council. More 
specifically, studies indicate the following 
deficiencies in the “maritime infrastructure” of 
the Arctic region.

109 United Nations… A Commentary. Vol. IV. P. 393.
110 Gunnarsson B. Op. cit. P. 54.
111 Conference Report. Anchorage, Alaska. November 6-7, 2013. Ed. Brigham L.W. P. 3. 
112 Gunnarsson B. Op. cit. P. 38-42.
113 Gunnarsson B. Op.cit. P. 49-50. 
114 Ibid., P. 45.

First, the “inaccessibility and poor 
conditions of existing Arctic ports.” Special 
attention is drawn to the limited industrial and 
social infrastructure in the northwestern part 
of Alaska.112 

Second, studies show that such deficiencies 
can also be seen in the Russian Arctic coast. It is 
only the “deep-water port of Murmansk” that 
allows for adequate port services, while “[s]
ome other ports in satisfactory condition are 
located in the Kara Sea, including the port of 
Dudinka”. For the sake of geographical justice, 
the Dudinka port is situated neither in the 
Kara Sea, nor on the Arctic Ocean coast. The 
Dudinka port can be found on the Yenisei River. 
Hence the entry of ships into that port means 
time lost in transiting the Northeast Passage. 
There are no Russian ports with developed port 
infrastructure which are situated further to the 
East, on the coasts of the Laptev Sea, the East 
Siberian Sea, the Chukchi Sea and the Bering 
Sea, as the author correctly stated.113 

However, even if Russian ports along the 
Arctic coast had “provided better port services 
and equipment”, still “limitations as to the 
depths in these ports would make these ports 
inaccessible for larger cargo ships sailing on the 
NSR.” This drawback in the port infrastructure 
of the Russian Arctic coast is especially evident, 
the analyst opines, against the backdrop of the 
appeal of using the Northeast Passage today, 
given the melting ice in its basins. As the 
author notes, the summer navigational period 
in the Northern Sea Route is now five months, 
from July till November; and “it would be 
odd not to benefit from this for the economic 
development of the Passage infrastructure, in 
the context of the legal possibilities, including 
the ones reflected in the Polar Code.”114 

The Polar Code offers international legal 
means to react to the core risks associated with 
the navigation in the polar waters from the 
standpoint of the structural safety of a vessel 
allowed by its State of registration to sail in 
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such waters, and in terms of providing for a 
complex of measures to protect the maritime 
environment in such ecologically vulnerable 
areas. From 1 January 2017, both the Polar 
Code provisions and Article 234 of UNCLOS 
(on the special rights of the coastal State 
for regulating navigation in the ice-covered 
areas of its EEZ) apply here. In that sense, the 
Arctic coastal States retain the right, based 
on that article in the UNCLOS, to regulate 

navigation in the basins of the Northern Sea 
Route and Northwest Passages. With this 
important conceptual “reservation” the Polar 
Code’s positive effect is seen primarily in the 
harmonization of rules on maritime safety 
and environmental protection in navigating in 
marine areas along the coasts of both Russia 
and Canada. Such an approach objectively 
corresponds to the long-term interests of all 
States in developing Arctic shipping.

Summary of the satellite Automatic Identification System (AIS)  

data report for the AO High Seas is available through  

the Arctic Data Center

https://arcticdata.io/
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3. Environmental Security  
in the Arctic Region:  
Importance of International Law  
and Science Diplomacy

3.1 OVERVIEW OF THE INTERNATIONAL LEGAL EFFECTS  
OF CLIMATE CHANGE IN THE ARCTIC

115 Stroeve J., Holland M., Meier W., Scambos T., Serreze M. Arctic sea ice decline: Faster than forecast. / Geophysical Research Letters. 
2007. Vol. 34, L09501, doi: 10, 1029/2007GL029703.
116 IPCC (2007) Fourth assessment report. Intergovernmental Panel on Climate Change. http://www.ipcc.ch/.Accessed 20 Aug 2011.
117 Nikolaev A.N., Dudykina I.P. Legal Issues of Preservation and Rational Management of Marine Living Resources in the Central 
Arctic. // International Cooperation in Environmental Protection, Preservation, and Rational Management of Biological Resources in 
the Arctic Ocean. Ed.-in-Chief Ivanov I.S. M. 2013. P. 59–68.
118 Berkman P.A., Vylegzhanin A.N., Young O.R. Baseline of the Russian Arctic Laws… P. 25 et seq.
119 Brownlie’s Principles of Public International Law. P. 346.
120 Wadhams P. Diminishing Sea-Ice Extent and Thickness in the Arctic Ocean. / Environmental Security in the Arctic Ocean. Ed. by 
Berkman P.A. and Vylegzhanin A.N. Cambridge, UK. Springer. Dordrecht. 2013. P. 15–36.

The ice in the Arctic Ocean is thawing much 
quicker115 than anticipated just a few years ago 
in the most dynamic of scenarios set out in a 
2011 Report of the Intergovernmental Panel 
on Climate Change.116 The global consequences 
of this process are as yet unclear. The reduction 
of ice cover may expand the economic potential 
for business in energy, sea transportation, 
fishing and tourism. At the same time, 
intensified economic activity, taken together 
with climate change and other forms of 
negative impact on the environment, represent 
a major danger to the fragile northern nature, 
as well as traditional habitat and lifestyles of 
indigenous peoples of the north.

In the light of climate change that leads 
to changes of social and economic nature, a 
question arises concerning the formation of 
legal system that would make environmental 
standards and social factors the cornerstone 
of exploitation of the natural resources of 
the Arctic. Overall, the legal framework for 
the protection of the Arctic environment is 
well-researched.117 Most importantly, the 
scholarship has produced the first unofficial 

systematization of the basic international 
legal documents on the status of the Arctic, 
including environmental ones, in the world.118 

Some scholars believe that the current 
international regulation of activities in the 
Arctic is a “patchwork” of universal, regional, 
bilateral and domestic rules. As Professor 
Brownlie notes: 

“No overarching regime equivalent to 
the Antarctic Treaty system operates in the 
Arctic, which is instead governed largely by 
the law of the sea and the domestic legislation 
of the eight Arctic states”.119 Development of 
the legal framework in such areas as energy, 
marine transportation, tourism and the social 
sphere, depends on the interaction and active 
cooperation of the Arctic states. Scholars, 
however, view the prospects of such cooperation 
differently. According to some scenarios, the 
availability of resources, especially energy 
resources, coupled with a not entirely clear legal 
framework, may intensify competition for them 
and result in increased interstate tensions.”120

In a similar vein, Science journal (with 
multi-million readership) praised the 2017 
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Agreement on Enhancing International 
Arctic Scientific Cooperation.121 As noted 
in this journal, widely cited in the US, the 
UK and in many other Western countries: 
“Negotiated under the auspices of the 
Arctic Council co-led by Russia and the 
US, the agreement recognizes first “the 
importance of maintaining peace, stability 
and constructive cooperation in the Arctic. 
This legally binding agreement aims to 
enhance scientific cooperation by “removing 
obstacles” and by providing a basic roadmap 
to facilitate consistent access for scientists 
for the purposes of marine, terrestrial, and 
atmospheric research on a pan-Arctic scale.” 
The paper published in Science underscores 
that the Arctic Science Agreement “enables 
new level of mobility of researchers, students, 
equipment, and materials.” The Agreement 
also promotes “sharing of data and metadata 
in ways that were not previously possible.”

121 Berkman P.A., Kullerud L., Pope A., Vylegzhanin A., Young O. The Arctic Science Agreement propels science diplomacy. // Science. 3 
November 2017. Vol. 358. Issue 6363. P. 2–4.
122 See, in particular, Maleev Yu.N. Global’noe poteplenie - gotovo li k vstreche ego mezhdunarodnoe pravo? [Global Warming – Is 
International Law Ready for It?] / Mezhdunarodnoe pravo i natsional’nye interesy Rossiiskoi Federatsii [International Law and the 
National Interests of the Russian Federation]. Liber amicorum in honour of Ambassador Extraordinary and Plenipotentiary, Professor 
O.N. Khlestov. Collected articles. М. 2008. P. 225–245.

Thus, at present, political and legal literature 
recognizes both the emerging risks of new 
international conflicts, as well as political and 
legal opportunities for overcoming those risks, 
spheres for cooperation in the Arctic and new 
premises for legal regulation development by 
States in the region that would correspond to 
the “new Arctic environment” forming under 
the influence of climate change in the region.

That is, the pessimistic suggestions on the 
disastrous effects of climate change in general 
and ice-melting in the Arctic previously noted 
in Russian studies122 are being replaced by more 
realistic projections and constructive proposals, 
including of an international legal nature.

Researchers prioritise the problem of 
conserving the Arctic ecosystem. It is noted that 
the Arctic is significant from the standpoint 
of conserving various species of flora and 
fauna, biochemical processes and climate 
on the Earth. The 2010 assessment of Arctic 

© Family portrait, polar bears in the Canadian Arctic

UNESCO Arctic Ocean Photo Gallery



38

biodiversity conducted under the aegis of the 
Arctic Council by the Working Group for the 
Conservation of Flora and Fauna has shown 
that many Arctic ecosystems, including the 
ice sheet, the tundra, the lakes, etc., have 
been disappearing in recent decades. Their 
further existence is jeopardised by climate 
change, destruction of habitats and excessive 
exploitation of natural resources.

As this exploitation is becoming more 
active, the Arctic, despite the pollution caused, 
remains relatively “clean” (as compared 
to other regions). In this context, legal 
scholars underscore the need to develop legal 
regulation in the Arctic, which would become 
“a model for integrated ecosystem-based 
management.”123 In other words, they claim 
that conservation of the Arctic nature requires, 
from the legal standpoint, a “fundamental 
change” in managing its natural resources. This 
background, foreign scholars opine, requires 
“cross-sectoral” management strategies that 

123 Cavalieri S. and Kraemer R.A., Ed. by Berkman P.A. and others. Transatlantic Policy Options to Address the Rapidly Changing Arc-
tic. Environmental Security in the Arctic Ocean. Springer. Dordrecht. 2013, P. 282.
124 Ibid., P. 285.
125 AHDR Arctic Human Development Report. Sustainable Development Working Group of the Arctic Council. Akureyri. (2004) http://
www.svs.is/AHDR/.

would rest on integrating natural factors and 
human activities. Such strategies should be 
developed primarily at the global, and also 
regional international level, rather than at the 
level of only domestic legislation.124

Another issue of the Arctic region that is 
becoming more acute is a social one. The Arctic 
is home to four million peoples, including over 
thirty indigenous peoples who speak a dozen 
different languages.125 It is therefore important 
that the lands where such peoples reside are 
not viewed only as a source of resources for 
business, but that these peoples themselves 
should become the “right-holders” and their 
rights should not be ignored in the course of 
changes. 

The indigenous peoples of the Arctic have 
been living there for thousands of years 
thanks to marine, as well as land-based living 
resources and drinking water. Their traditional 
knowledge of nature, geography, history of 
this region is especially valuable today, just 

Survival
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like the languages of these peoples. Climate 
change in the Arctic is directly affecting the 
social and economic status of the population, 
and primarily of the indigenous peoples, 
since the entire ecosystem, to which they owe 
their survival for thousands of years in harsh 
northern conditions, is changing as the ice 
cover thins out.

Scholars see various ways to support 
indigenous peoples in the face of the rapidly 
changing Arctic ecosystem. In particular, this 
implies a higher status for the Arctic Council. 

Adjustment to climate change in the Arctic is 
the key issue for the population of the Extreme 

126 Project: Vulnerability and Adaptation to Climate Change in the Arctic (VACCA project).

North, including its indigenous peoples. An 
assessment of vulnerability and possibility of 
adaptation, initially suggested by the Arctic 
Council,126 would assist in identifying critical 
needs and priorities of such adaptation. 
This assessment, according to the Arctic 
Council document, should be based on the 
opinion of the respective local communes; it 
is reasonable to introduce “legal instruments 
enabling indigenous people to be actively 
involved in developing a new legal regime” of 
environmental protection and exploitation of 
the natural resources of the sea and land, as 
well as of the development of such a regime.

Indigenous peoples of the Arctic based on linguistic groups

Arctic Centre
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Another issue noted by legal scholars that is 
caused by climate change in the Arctic concerns 
the legal regulation of extraction of oil and gas. 
Today, power supply is the key concern out 
of the whole spectrum of economic problems 
for the US and EU. Nearly every study on 
the legal regime of the Arctic recalls that 
according to the geological survey prepared in 
the US, unexplored energy resource reserves 
in the Arctic are assessed at 90 bln barrels of 
oil and 1.669 trillion ft3 of natural gas.127 The 
inescapable conclusion is that the prospects of 
oil and gas extraction are colossal and that such 
a large-scale activity should have a respective 
international legal framework. It is noted 
further that by now there is no comprehensive 
treaty regulation of the matters of prevention, 
reduction of pollution caused by maritime oil 
and gas production in the Arctic exists. The 
only comprehensive document in this field is 
allegedly the Arctic Council’s Arctic Offshore 
Oil and Gas Guidelines,128 which is non-binding. 
The Guidelines themselves form a good basis 
to continue work in that direction. But adopted 
by consensus, they contain provisions that are 
painfully unspecific. The measures outlined 
there should, as scholars suggest, be made 
more robust. 

The US Department of Interior is tasked with 
a “preliminary” study of the areas of the Arctic 
where drilling is planned, before a license can 
be issued.129 The US and EU positions in terms 
of exploitation of energy resources in the Arctic 
are, of course, different since only one EU 
State (Denmark) has an Arctic coast. However, 
Greenland’s autonomy in maritime activities is 
not constrained by EU law. Nevertheless, the 
EU consumes almost as much as 24 percent of 
the oil and gas extracted in the Arctic, and has 
a significant influence in this segment of the 

127  Bird K.J., Charpentier R.R., Gautier D.L., Houseknecht D.W., Klett T.R., Pitman J.K., Moore T.E., Schenk C.J.Tennyson M.E., Wan-
drey C.J. Circum-Arctic resource appraisal; estimates of undiscovered oil and gas north of the Arctic Circle: US Geological Survey Fact 
Sheet 2008-3049. United States Geological Survey, (2008) Reston. http://pubs.usgs.gov/fs/2008/3049/
128  AOG Arctic Offshore Oil and Gas Guidelines. Protection of the Arctic Marine Environment Working Group of the Arctic Council, 
Akureyri, (2009). http://arctic-council.org/filearchives/
129 United States United States Department of the Interior. Press release: Salazar announces revised OCS leasing program. Washington, 
DC, (2010) http://www.doi.gov/news/pressreleases/Salazar-Announces-Revised-OCS-Leasing-Program.cfm
130  European Commission Communication from the Commission to the European Parliament and the Council. The European Union 
and the Arctic Region. 2008.
131  European Commission Facing the challenge of the safety of offshore oil and gas activities. COM (2010) 560 final. Communication 
from the Commission to the European Parliament and the Council, Brussels, 12 Oct. 2010. http://eur-lex.europa.eu/LexUriServ/

market, and thereby can play an important role 
in the sustainable exploitation of the Arctic 
mineral resources in the context of climate 
change. For this reason, some legal scholars 
conclude that the EU should also take part in 
the formation of international legal regulation 
ensuring environmental security of the 
exploitation of oil and gas in the Arctic Ocean. 
In this regard, it is noted in the literature that 
back in 2008, the European Commission made 
a statement endorsing the above Arctic Council 
Guidelines.130 Later, in 2010, the EU adopted a 
declaration on the safety of offshore oil and gas 
activities, calling for cooperation of the Arctic 
States in developing binding international 
rules based, among other things, on the Arctic 
Council Guidelines.131

Scholarly legal literature demonstrates a 
trend for viewing the Arctic as a potential zone 
of increased competition – between both the 

Oil platform in the Arctic Ocean
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Arctic States and between them and the rest of 
the world. This is called sometimes a “resource 
race”, an “Arctic war” and even a “battle for the 
Arctic.”

Another problem distinguished by scholars is 
a rhetoric between the Arctic States’ leaders.132 At 
the same time, legal scholars make a great effort 

132 Harper S. Arctic sovereignty an ‘important issue’. CTV news, 2 Aug 2007. http://www.ctv.ca/CTVNews/TopStories/20070802/arti-
cle_claim_070802/.
133 Ilulissat Declaration (2008) Arctic Ocean conference. 28 May 2008. Ilulissat. http://www.oceanlaw.org/downloads/arctic/Ilulissat_
Declaration.pdf
134 European Union (2008) Climate change and international security. Paper from the high representative and the European Commis-
sion to the European Council, 3 May 2008. http://www.consilium.europa.eu/uedocs/cms_data/docs/pressdata/en/reports/99387pdf
135 United States Navy (2007) A cooperative strategy for 21st century seapower. http://www.nay.mil/maritime/MaritimeStrategy.pdf
136 Atland R. The Security Implication of Climate Change in the Arctic Ocean. / Environmental Security in the Arctic Ocean. Ed. by P.A. 
Berkman. Dordrecht, 2013, P. 209.
137 Salehyan I. From climate change to conflict. No consensus yet. Journal of Peace Research. 2008. Vol. 45. No. 3. P. 315–326.

to show that a focus on “tough competition” 
in the Arctic is counterproductive. Practically 
all leaders of the Arctic States referred to the 
need to hone cooperation. The 2008 Ilulissat 
Declaration signed by the five Arctic coastal 
States emphasises their adherence to the 
applicable international law framework.133

3.2 REGIONAL COOPERATION IN RESPONSE TO CLIMATE CHANGE

Perfecting the legal framework in areas such 
as energy, sea transportation, fishing, tourism, 
and social sphere is conditional on the 
interaction of the Arctic States. 

Researchers evaluate differently the 
prospects of such interaction. Some scenarios 
suggest that the availability of resources, 
especially energy ones, coupled with a yet 
imperfect legal framework, may intensify 
competition and result in increased inter-
State tensions. Thus, in March 2008 the EU 
published a Report on Climate Change and 
International Security, covering, among other 
things, potential conflicts in the Arctic related 
to natural resources. Better availability of vast 
energy resources in the Arctic is changing the 
geo-strategic dynamics of the region, with 
potential impact for international stability and 
European security interests, the Report states. 
It also emphasizes more fierce competition for 
access to, and control over, energy resources 
which will, as the Report suggests, heat 
up tensions around territorial issues in the 
Arctic.134

The US has also been referring to probable 
inter-State conflicts over the Arctic resources 
to justify the growing military presence in 
the region. Thus, A Cooperative Strategy 
for 21st Century Seapower published in 
2007 suggests that climate warming, while 

uncovering new Arctic areas for economic 
activities, offers new opportunities for 
exploitation of natural resources and opens 
new navigational routes. This development 
may create new opportunities for economic 
growth, which confirms a trend to treat 
neighbours as potential “rivals.”135 Some 
studies note that the current territorial 
disputes in the Arctic will intensify by 2030 
and galvanise military presence. States would 
prefer to use international law to resolve 
controversies: their economic interests in the 
region, including the need to attract foreign 
investments, are too high.136 One notes an 
exceptional variety of academic opinions 
as to whether climate change can lead to 
conflicts.137 The link between climate change 
and possible conflicts is rather blurred 
and invisible. This discourse also involves 
multiple external factors, including the role of 
regional organisations, public and business. 
Although the link between climate change 
and inter-State relations is yet understudied, 
no inescapable intensification is anticipated 
by analysts between the Arctic States. Despite 
the criticism levied against the lobbyists by 
armed forces, which will, to some extent, 
determine the access to natural resources, 
a more likely scenario, as noted, would 
imply updating the Arctic boundaries “with 
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leadership of science.”138 As if to prove the 
point, scholars focus on the positive aspects 
of the Arctic States’ coordinated positions, 

138 Zellen B.S. Arctic doom, Arctic boom: the geopolitics of climate change in the Arctic. Praeger, Santa Barbara (2009).
139 Ilulissat Declaration Arctic Ocean Conference. Ilulissat. (2008) http://www.oceanlaw.org/downloads/Arctic/Ilulissat_
Declaration.pdf.Accessed
140 A/CONF.48/Rev.1, Report of the United Nations Conference on the Human Environment, Stockholm, 5-16 June 1972, United Na-
tions, http://www.un-documents.net/aconf48-14r1.pdf
141 Drexhage J. and Murphy D. Sustainable Development from Brundtland to Rio 2012. Background Paper prepared for consideration by 
the High-Level Panel on Global Sustainability at its first meeting, 19 September 2010. International Institute for Sustainable Develop-
ment (IISD), 2010.

and their adherence to international law, 
including its customary norms that they 
affirmed in the Ilulissat Declaration.139

3.3 THE ARCTIC MODEL OF SUSTAINABLE DEVELOPMENT:  
INSIGHTS FROM THE SCIENCE DIPLOMACY

The idea of sustainable development, ever since 
it emerged (formulated in the 1987 Report on 
Environment and Development “Our Common 
Future”), has received wide recognition. In 
the authors’ view, the essence of sustainable 
development (although the translation of 
“sustainable” is not perfect; the concept 
rather suggests continuous development, i.e., 
development without serious pauses) is that 
providing for the current generation’s needs 
should not undermine the opportunities of 
future generations for providing for theirs.

The concept emerged based on the ideas 
voiced earlier. In particular, these were 
reflected in the 1972 Stockholm Declaration’s 
Principle 2, which provides that the natural 
resources of the Earth, including the air, 
water, land, flora and fauna and representative 
samples of natural ecosystems, must be 
safeguarded for the benefit of present and 
future generations through careful planning or 
management, as appropriate.140 To promote and 
implement this and other ideas encapsulated 
in the Declaration, the UN Environment 
Programme was created.

In Our Common Future 1987, the concept is 
formulated in a more specific way. The slogan 
about the satisfaction of vague generation needs 
has begun to take a clearer shape. Thus, the 
Report 1987 outlines the limitations impeding 
constant development: the level of technology, 
the organisation of society, the biosphere’s 
ability to assimilate the consequences of human 
activity. Development is interpreted exclusively 

as economic growth and poverty is seen as 
the main concern. Constant development 
itself is construed not as some achievement of 
harmony, but as a process of changes, where 
exploitation of natural resources, investment, 
technological improvement and institutional 
transformations are interwined with the 
present and future needs.

Throughout the following twenty years, as 
shown in J. Drexhage’s and D. Murphy’s work 
on this concept, sustainable development was 
interpreted by governments, businesses and 
the public as the main principle of society’s 
development. In its common meaning, 
sustainable development rested on three 
pillars: economic growth, social equality across 
generations and environmental protection. 
However, for the last two decades sustainable 
development has begun to be predominantly 
interpreted in the environmental context, 
though the development itself has been 
understood as economic growth.141 

This reflected the approach of developed 
States with a high level of welfare, and to 
some extent a number of rapidly developing 
States. The issue, however, was due to the fact 
that that growth path was accompanied by a 
degradation of the biosphere as a whole. 

In parallel with economy-oriented 
understanding, another conceptually 
new understanding was the formation of 
development as the expansion of human 
possibilities. It was reflected in the 1991 Human 
Development Report. The key components 
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of the concept, according to the champions 
of this approach are: equal opportunities for 
all members of society; a sustainable state 
of such opportunities for current and future 
generations; giving people the opportunity to 
take part in development and derive benefits 
from it.142

Although the meaning of the concept of 
sustainable development expanded in the 
21st century, economic growth remains in the 
first place. At the same time, in its current 
format, it covers many other strata of life as 
well: reducing inequality, improving key living 
standards, promoting integrated sustainable 
management of natural resources, etc. This is 
noted in the document “The future we want” 
(Resolution 68/288, 2012 of the UN General 
Assembly). The present interpretation of this 
concept can be found in Transforming Our 
World: The 2030 Agenda for Sustainable 
Development (the official name) adopted by 
the UN General Assembly on 25 September 
2015. This was preceded by lengthy debates 
and consultations. Eventually, a voluminous 
material was adopted, setting out 17 objectives 
that cover, together, 169 more specific tasks. 
These 17/169 items, in effect from 1 January 
2016, constitute the global agenda for the 
next 15 years, whose implementation is 
expected to attract not only governments, but 
transnational companies, charities, the public, 
NGOs, scholars.

In the Arctic context, where problems of 
social development of locals, conservation of 
ecosystems and efficient scientifically sound 
use of space and natural resources of the 
Arctic Ocean seas are intertwined especially 
acutely, including in relations between the 
Arctic and non-Arctic States,143 the sustainable 
development concept has practical value. This 
is due to legal, natural, social and economic 
peculiarities of this region:

 according to experts, development of 
the hydrocarbon reserves of the Arctic 

142 http://hdr.undp.org/sites/default/files/reports/256/hdr_1995_en_complete_nostats.pdf
143 Young O.R. Navigating the Interface. Arctic State/Non-Arctic State Engagement. / The Arctic in World Affairs. Eds. O. Young, J.D. 
Kim. Seoul. 2014. P. 2014. P. 225–244.
144 Gautier D.L. and Pierce B.S. Circum-Arctic Resource Appraisal: Estimates of Undiscovered Oil and Gas North of the Arctic Circle. 
For the U.S. Geological Survey. 23 July 2008.
145 Ecotoxicants also include the oil products that were altered as a result of technological processes, the oil residues.

shelf in the immediate future will result 
in a drastic increase of anthropogenic 
pressure on the fragile environment in 
high-latitude regions;

 at present, the Arctic States are 
substantially increasing their 
exploration of sea oil deposits. Thus, 
Norway has 8.5 bln. of proven oil 
reserves as of January 2005 (the biggest 
in Western Europe);144

 expansion of oil and gas exploitation with 
the use of outdated technologies in the 
Arctic today is posing a real threat to the 
Arctic ecosystem, whose well-being is, as 
already noted, valuable to the whole 
biosphere. The most hazardous types of 
pollution in the Arctic are pollution by oil 
and oil products,145 heavy metals, resistant 
organic matter and solid waste, and 
radioactive pollution. In the Arctic 
conditions, oil and oil products are 
especially dangerous due to slow 
biochemical degradation at low 
temperatures. Oil spilled in the Arctic 
seas ends up on the coast or ice fields 
where temperature is even lower than in 
the water, so there is practically no 
biodegradation. Such oil is preserved for 
decades;

 the transboundary nature of pollution in 
the Arctic requires international measures 
to protect ecosystems, prevent the spread 
of pollution, develop mechanisms to 
support neighbouring States in case of 
emergencies and accidents, and to 
develop supporting mechanisms;

 reduction of the ice sheet under the 
influence of natural and man-made 
factors brings economic, social and 
environmental consequences.

Promising are international measures for 
the conservation of the nature of the Arctic 
rooted in the already existing legal reality and 
in the cooperation of the Arctic States with 
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non-Arctic States on the basis of applicable 
principles and norms of international law.

Academic works on the Arctic and official 
inter-State fora demonstrate a common 
approach to the activities in the Arctic: they 
must focus on sustainable development. 
But there seems to be no general view on 
the institutional and legal mechanism of 
sustainable development for the Arctic, leave 
alone its regulatory components.146

The principle of sustainable development as 
a fundamental principle of EU environmental 
law is envisaged in the Maastricht Treaty. 
The Treaty and other EU documents widely 
use the notion of “sustainable development.” 
But it is impossible to find a single act with a 
comprehensive description of this notion’s 
regulatory scope. It is elaborated in the EU 
acts (mostly in directives) concerning various 
issues, including the use of natural resources, 
environmental protection, and development of 
the relevant legal mechanisms. In that sense, 
the Fifth Environmental Action Programme 
called “Towards Sustainability” is especially 
remarkable. It includes the following key 
premises:

 Recognition of the human right to the 
environment that corresponds to 
requirements for support of life and 
welfare.

146 Bock N. Sustainable Development Considerations in the Arctic. / Environmental Security in the Arctic Ocean. Ed. by P.A. Berkman 
and A.N. Vylegzhanin. Springer. Dordrecht, 2013, P. 40.

 States’ recognition of the principle of 
intergenerational equity in terms of use 
of the environment and natural resources. 

 Conservation of nature implies the 
management of use of the environment 
and natural resources to ensure their best 
sustainable use in the interests of this 
generation, while preserving natural 
resource potential to provide for the 
needs of future generations. 

 Valuable ecosystems and natural 
processes of the biosphere should be 
object of conservation, which, in turn, is 
inseparable from conserving planetary 
biodiversity. 

 States must adopt sufficiently high 
environmental standards and monitor 
the state of the environment based on the 
same.

 Where human activities may cause a 
significant impact on the environment or 
the state of natural resources, a decision to 
conduct the same should be preceded by 
an environmental impact assessment 
(EIA). States and persons, that are likely to 
suffer the impact of such activities, should 
be informed of the project in advance and 
should have access to the respective 
administrative and judicial authorities for 
the protection of their rights.

Shutterstock
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 States should cooperate in promoting the 
concept of sustainable development.

 Given that many natural objects are 
transnational in nature, they should be 
used by States reasonably and equitably. 

 This interpretation of the scope of 
sustainable development covers a number 
of principal contemporary legal rules 
aimed at conserving the nature and 
seeking a balance of social, economic and 
environmental interests. With this in 
mind, building a sustainable development 
model for a particular region – the Arctic – 
requires to specify its main elements.

It appears rather challenging from the 
legal standpoint. First, it is unclear what 
future generations the concept of sustainable 
development implies – our children or great-
great-greatgrandchildren. If the needs of our 
children’s generation for natural resources are 
more or less clear, is it realistic today to assess 
the needs of more distant generations? Would 
they, for instance, need exactly oil and gas? 
Or will they use renewable sources of energy 
(wind, wave, sun or atom energy, having also 
discovered a way of modern processing of 
nuclear waste)? 

Second, from the legal standpoint, it is 
necessary to determine the meaning of the term 
“development” within the Arctic context. In 
the immediate past, “economic development” 
was traditionally viewed as economic growth. 
Today the definition became much broader. 
The key goals of economic development are 
achieving higher living standards and quality of 
life, which suggests, among other things, higher 
income, more jobs, better education, increased 
attention to cultural and ethical values, 
expanding the opportunities for economic 
and social choice. The question of whether 
“development” is possible without economic 
growth is answered by many researchers 
who say that poorer regions sometimes have 
economic growth, but this is accompanied with 

147 Corell R.W. Consequences of the Changes across the Arctic on Word order, the North Pacific Nations, and Regional and Global 
governance. / The Arctic in Word affairs. Ed. by R.W. Corell, J.S.-C. Kang, Y.H. Kim. East-West Center. Honolulu, Hawaii, USA. 2013. P. 
17–57.
148 Bock N. Sustainable Development Considerations in the Arctic. / Environmental Security in the Arctic Ocean. Ed. by P.A. Berkman. 
Springer. Dordrecht, 2013, P. 52–53.
149 http://arctic-council.org/index.php/en/

little, if any, social and economic development. 
It has been noted, for instance, that the effect 
for the Arctic population from and exploitation 
of its mineral resources is often quite modest; 
income flows outside the region, to where the 
companies conducting commercial activities 
want it.147

The first thing to consider within the context 
of sustainable development in the Arctic is that 
the region, its nature, and social and economic 
environment are suffering the increasing 
impact of the so-called global challenges. 
These can be said to include climate change, 
population growth, intensification of the 
fight for natural resources and its depletion, 
increase of anthropogenic pressure on the 
environment, large-scale pollution, “non-
smart” urbanization, technological processes, 
etc. That is, these are global factors which not 
only the Arctic States are responsible for. But 
these factors balloon up the problems for the 
Arctic that the Arctic States cannot handle on 
their own.148 

The Arctic Council has approached the 
implementation of the sustainable development 
concept at length. In 1998 it adopted the 
Sustainable Development Program, and in 
2000 the Sustainable Development Framework 
Document.149 

To promote sustainable development in the 
Arctic, the Arctic Council has distinguished six 
priority areas:

1. Healthcare and well-being of the people 
living in the Arctic;

2. Sustainable economic activities and 
increasing local community prosperity;

3. Education and cultural heritage;
4. Children and youth;
5. Management of natural, including living, 

resources;
6. Development of infrastructure.
To promote sustainable development in the 

Arctic, the Arctic Council has distinguished six 
priority areas.
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Accordingly, the Arctic Council, while 
promoting projects, takes into account the 
following:

 Sustainable Development must meet the 
needs of the present generation, without 
jeopardising the ability of future genera-
tions to meet their own needs. Economic, 
social and cultural development are, 
along with environmental protection, in-
terdependent and mutually reinforcing 
aspects of Sustainable Development and 
are all part of the Council’s focus.

 Capacity Building at all society levels is a 
necessary element for achieving 
Sustainable Development. 

 The Sustainable Development Program 
should leave future generations in the 
North with expanded opportunities, and 
promote economic activity that creates 
wealth and human capital, while 
simultaneously safeguarding the nature 
of the Arctic.

 The Sustainable Development Program 
should promote the integration of 
environmental considerations into all 
economic activities. 

 The Council’s work in the context of 
Sustainable Development must be based 

on reliable scientific data, traditional 
knowledge of indigenous and local 
people, and prudent conservation and 
management of resources.

 The Sustainable Development Program 
requires coordination and synergy among 
the Arctic Council working groups and 
other cooperative activities.

In 1998, the Arctic Council created the 
Sustainable Development Working Group. 
In taking sustainable development that way, 
the Arctic Council abandoned the globalist 
approach and did not take the well-trodden 
path of listing the problems and targets to be 
solved and achieved to better the living. In 
the “Sustainable Development in the Arctic in 
2012-2014” programme it indicated the need 
for interaction between large-scale industries 
and small-scale societies as a starting point. In 
search of the approach to solve that problem, 
the Arctic Council opted for the “People first” 
principle. 

A relevant social area for the Arctic 
region is the prevention of suicides among 
the indigenous peoples. In this regard, the 
Arctic Council adopted a special programme 
(the RISING SUN project – Reducing the 
Incidence of Suicide in Indigenous Groups – 
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Strengths United through Networks), aimed 
at elaborating general scientifically supported 
parameters indicating the interdependence 
of mental health, various influences and their 
effects in the Arctic States. It is anticipated that 
such parameters could be used in healthcare 
and by State authorities to collect and exchange 
data and assess progress in that area.

The Council produced the earlier mentioned 
2002 Offshore Oil & Gas Guidelines, taking 
into account applicable international treaties 
(UNCLOS, MARPOL, and the 1972 London 
Convention), and the respective domestic 
laws of the Arctic States. The Guidelines 
set out the main areas of environment-
oriented regulation of oil and gas production 
in the Arctic, as well as the principles and 
mechanisms applicable here. According to 
the Guidelines, planning offshore production 
and use of the Arctic oil and gas resources 
should be done so as to avoid adverse impact 
on the climate, weather, quality of air and 
the marine environment, and the ice sheet; 
animal populations and habitats; harm to 
disappearing and protected species, a risk to 
the existence of cultural, scientific, historical 
or aesthetical sites; negative impact on living 
conditions, culture and traditional lifestyle 
of the indigenous peoples of the North. 
Regulation of oil and gas development in the 
Arctic, among others, includes the principle of 
sustainable development. 

150 For more details on this see: Vylegzhanin A.N., Young O.R., Berkman P.A.  The Central Arctic Ocean Fisheries Agreement as an 
element in the evolving Arctic Ocean governance complex. / Marine Policy. 118 (2020) <http://www.elsevier.com/locate/marpol>
151 Guide to Sustainable Development and Environmental Policy. Ed. by W. Ascher. Durham and London. 2001. P. 169.

The implementation of three international 
treaties of the Arctic States developed “on the 
margins” of the Arctic Council is indisputably 
consistent with the goals of sustainable 
development in the Arctic. These include the 
Agreement on Cooperation on Aeronautical 
and Maritime Search and Rescue in the Arctic 
(2011); Agreement on Cooperation on Marine 
Oil Pollution Preparedness and Response 
in the Arctic (2013); and Agreement on 
Enhancing International Arctic Scientific 
Cooperation (2017). Ensuring the “sustainable 
use” of marine living resources is deemed as 
an obligation of the States Parties to the first 
multilateral international treaty on activities 
in the Arctic Ocean, in which non-Arctic States 
also participate - the Agreement to Prevent 
Unregulated High Seas Fisheries in the Central 
Arctic Ocean.150

In the future, it may become necessary to 
specify sustainable development in terms of 
new areas of international cooperation in the 
Arctic. For instance, these could be such areas as 
renewable energy, rational water management, 
conservation of migratory species, prevention 
of transboundary pollution, and etc. The best 
cutting-edge available technologies across 
the continents must compete to be applied 
in the Arctic. A unique Arctic sustainable 
development model may thus emerge, having 
an evident humanistic orientation and a clear 
legal content in a specific cooperation area.

3.4 HOW TO IMPROVE THE INTERNATIONAL MECHANISMS OF ECOSYSTEM 
MANAGEMENT IN THE ARCTIC?

From the outset, it is necessary to clarify what 
the legal dimension of ecosystem management 
is; which treaties underlie such management; 
how “ecomanagement” is different from the 
management concept being developed for the 
Arctic based on the ecosystem approach. As a 
reminder, “ecosystem management” is defined 
in legal literature as “management practices 
that facilitate continual adjustments to changing 

conditions and to lessons of success and 
failure. Adaptive management is accomplished 
through the performance feedback and built-
in mechanisms for reassessing and changing 
policies and practices.”151

International legal rules on the ecosystem 
approach to natural resources management, 
based on the scientific notion of ecosystem, are 
relatively young. The earlier mentioned Guide 
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defines “ecosystem” as “the set of interconnected 
living organisms (plants, animals and microbes) 
in a given area and the non-living… components 
of their environment, linked through nutrient 
cycling and energy flows.”152 According to a 
number of specialists,153 conceptual legal ideas on 
the ecosystem approach can be found in the texts 
of the 1972 Stockholm Declaration, the World 
Conservation Strategy and the World Charter 
for Nature. We should note, however, that these 
documents do not contain the definition of the 
term “ecosystem” as such. 

Legal scholars fairly view the 1980 Canberra 
Convention on the Conservation of Antarctic 
Marine Living Resources as a “model” treaty that 
was the first to prescribe rules on the ecosystem 
approach to conserving marine living resources 
at a multilateral level.154

The 1992 Biodiversity Convention defines an 
“ecosystem” as a “dynamic complex of plant, 
animal and micro-organism communities and 
their non-living environment interacting as 
a functional unit.” The ASEAN Agreement 
on the Conservation of Nature and Natural 
Resources of 1985 is also pointing toward 
ecosystem management. It recognises the 
“interdependence of living resources, between 
them and with other natural resources, within 
ecosystems of which they are part.” The 
Agreement provides for the obligation of the 
parties to adopt individually, or where necessary 
and appropriate through concerted action, 
the “measures necessary to maintain essential 
ecological processes and life-support systems, 
to preserve genetic diversity, and to ensure the 
sustainable utilization of harvested natural 
resources under their jurisdiction in accordance 
with scientific principles and with a view to 
attaining the goal of sustainable development” 
(Article 1). Then, it stipulates the obligation of 
the contracting states, wherever possible, to 
“maintain maximum genetic diversity by taking 

152 Ibid., P. 35.
153 Freestone D. The conservation of Marine Ecosystems under International Law / International Law and the Conservation of Biological 
Diversity. Eds. M. Bowman and C. Redgwell. Kluwer Law International. London, The Hague, Boston. 1996. P. 100.
154 Ibid.
155 Bellinge I.B. Treaty of Ice. The New York Times: 23 June 2008. / www. nytimes.com/2008/06/23/opinion/23bellinger.html?_r=0
156 Chircop A. et al. Governance of Marine Protected Areas in East Africa/Ocean Development and International Law. P. 1–33, at P. 17.
157 Kirchner A. (Ed). International Maritime Environmental Law: Institutions, Implementation and Innovations. The Hague. 2003. P. 
157 et seq.
158www.caff.is 1996
159 Ibid.

action aimed at ensuring” the conservation of 
“animal and plant species whether terrestrial, 
marine and freshwater,” as well as “natural, 
terrestrial, freshwater and coastal or marine 
habitats” (Article 3).

Given this treaty base, the Arctic Council is 
taking steps to form a more advanced ecosystem 
management concept that would take into 
account the specificity of the Arctic region; in 
particular, the treaties adopted under the aegis 
of the Arctic Council: Agreement on Cooperation 
on Aeronautical and Maritime Search and 
Rescue in the Arctic, Agreement on Cooperation 
on Marine Oil Pollution Preparedness and 
Response in the Arctic, and Agreement on 
Enhancing International Arctic Scientific 
Cooperation, and the documents adopted by 
the Arctic Council, and its working and expert 
groups. Nevertheless, at present, there is no 
regional treaty on the conservation of the Arctic 
ecosystems.155

The Arctic States refer to coordinated legal 
arrangements already tested in other regions to 
protect the Arctic ecosystems,156 including, first, 
mechanisms to establish protected maritime 
areas. Here, legal scholars tend to prioritise the 
implementation by the Arctic States of treaty 
provisions stipulating general obligations to 
protect the marine environment and specific 
provisions on preserving ecosystems.157

In 1996 the Working Group for the Conserva-
tion of Arctic Flora and Fauna prepared the Cir-
cumpolar Protected Area Network Strategy and 
the respective Action Plan.158 These documents 
recommend to State members of the Arctic 
Council to establish an adequate and well-man-
aged network of protected areas in the Arctic. 
For this purpose, it is advised to study the pros-
pects of protecting international waters, as well 
as expanding transboundary protected areas.159 
These documents also underscore the need to 
identify the areas in the Arctic Ocean that are 
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important for primary maintenance of biologi-
cal productivity in the sea, such as fish breeding 
and nursery grounds.160 Legal scholars highlight 
the role of the 1997 Cooperative Strategy for the 
Conservation of Biological Diversity in the Arctic 
Region and the compendium of ecologically im-
portant marine areas.161

The Arctic Council’s Protection of the Ma-
rine Environment Working Group (PAME) has 
drafted the Arctic Marine Strategic Plan. This is 
a rather ambitious project.162 The document sets 
out recommendations to the Arctic Council to 
adopt a complex of measures to protect Arctic 
ecosystems. One of these is to apply the ecosys-
tem approach.

Noting the growing role of the Arctic Council 
in the development of the ecosystem approach 
in the environmental policy of the Arctic States, 
some foreign legal scholars believe the treaty 
bases of economic activities based on the eco-
system approach to be more promising, while 
observing that the performance of the OSPAR 
Convention for Arctic waters is the main illustra-
tion for this.163

The “ecosystem management” or “manage-
ment based on the ecosystem approach” concept 
has now become actively elaborated by scholars. 
At present, ecosystem management is defined 
in political and legal literature as a process in-
tended to preserve the principal environmental 
benefit, restore natural resources and satisfy 
the socio-economic, political and cultural needs 
of this and the future generations.164 However, 
the literature on ecosystem management also 
demonstrates another approach. Basically, this 
difference revolved around the fundamental re-
interpretation of how humans can manage nat-
ural resources.165 For the Arctic, this approach is 
being developed primarily by Professor Young, 
writing on the new socio-environmental sys-

160 Ibid.
161Koivurova T. Governance of protected areas in the Arctic // 2009. 5 Utrecht Law Review. P. 44–60.
162 Koivurova T. Op. cit., P. 54.
163 Convention OSPAR – Convention for the Protection of the Marine Environment of the North – East Atlantic, 1992. For more on this 
Convention, see: Lalonde S., op. cit., P. 105-107.
164 Szaro R., Sexton W.T., Malone C.R. The emergence of ecosystem management as a tool for meeting people’s needs and sustaining eco-
systems. // Landscape and Urban Planning. 1998. Vol. 40. P. 1–7. Brussard P.F., Reed M.J., Richard T.C. Ecosystem Management: What is 
it really? // Landscape and Urban Planning. 1998. Vol. 40. P. 9–20.
165 Grumbine R.E. What Is Ecosystem Management? http://www.life.illinois.edu/ib/451/Grumbine%20(1994). pdf
166 Young O.R. Arctic Futures: The Power of Ideas. Environmental Security in the Arctic Ocean. Ed. by P.A. Berkman and A.N. Vylegzh-
anin. Dordrecht, 2013. P. 123–136.
167 McLeod K., Leslie H.M. (eds.) (2009) Ecosystem-based management for the oceans. Island Press, Washington, DC.

temic paradigm and on how we are living in a 
man-dominated world of ecosystems; how what 
we have in the Arctic is exactly a socio-environ-
mental system. The performance of this system 
is determined both by biophysical processes and 
human action, and although human activity’s 
impact has always been present in the history of 
the Arctic exploration, it has never been so sig-
nificant as it is today. Now, the time has come 
when anthropogenic forces are competing, and 
sometimes even prevailing over biophysical pro-
cesses on a great scale. Nowhere except for the 
Arctic is that phenomenon of human domination 
over the ecosystem so acute. Climate change and 
globalization are the key causes of change in the 
Arctic that have largely anthropogenic origin. 
Thus, all attempts to understand the current 
changes ongoing in the Arctic should turn first to 
their source, i.e., to human activity.166

A number of scholars note that it is possible to 
use in the Arctic a combination of political and 
legal management models, if it is based on the 
ecosystem approach; or on managing a specific 
territory.167

A well-known environmental management 
system is also the British Standard BS7750 
1994, entitled Specification for Environment 
Management System and aimed at assisting 
any organisation in creating an effective 
management system as a basis for an efficient 
environmental policy and environmental 
audit system. The key requirements of the 
Standard are: conducting EIA; identifying 
the material types of impact of the projected 
economic activity on the environment of a 
specific region; elaborating an environmental 
policy, environmental programme and 
environmental management system for that 
region; integrating environmental management 
into the overall management system; systemic 
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and regular assessment of performance of the 
policy, programme, and of the functioning of 
the system and making efforts for its constant 
improvement.168 That is, in terms of what 
it means, environmental management is a 
component of managing a company’s operations 
to the extent it affects the environment.

In May 2011 the Arctic Council created 
an Expert Group on Arctic Ecosystem-
Based Management.169 The Group prepares 
recommendations related to definition and 
principles of environmental management in 
the Arctic and promoting ecomanagement in 
the Arctic. The Group views ecomanagement as 
the integrated management of human activities 
based on the best scientific and traditional 
knowledge of the ecosystem and its dynamics 
available, and aimed at detecting and preventing 
impact that is destructive for the well-being and 
integrity of the ecosystem. Such a management 
model should be flexible and should take 
into account cultural, legal and sub-regional 
differences.

As a summary, we note in here that 
according to the prevailing view of researchers, 
ecomanagement is, at present, not so much a 
complex of measures to conserve nature as it is a 
format to harmonise commercial, social, cultural 
interests and environmental values, given that 
the ecosystem aspect is the first. It is understood 
that a collapse of planet Earth’s ecosystem would 
lead to a large-scale destruction of all other 
values in the world. This is why another mode 
prevails with an adequate title “ecosystem-
based management,” and its basis is exactly in 
ecosystem sustainability.

In this context, the Expert Group of the Arctic 
Council has formulated 9 principles of ecosystem 
management for the Arctic:

 maintaining the flexibility and resilience of 
the ecosystem so it could retain its useful 
qualities and functions;

 taking into account that humans and their 
activity make an integral part of the 

168 Wenk M.S. The European Union’s Eco-Management and Audit Scheme (EMAS). Springer, 2005. Р. 5 et seq.
169 Report submitted to Senior Arctic Officials by the Expert Group on Ecosystem-Based Management. May 2013. www.arctic-coun-
cil.org
170 Cavalieri S. and Kraemer R. Transatlantic Policy Options to Address the Rapidly Changing Arctic. / Environmental Security in the 
Arctic Ocean. 2013. P. 285.

ecosystem, and its sustainable use and 
preservation of value is core to defining the 
purposes of management; 

 connection to a specific locality with 
geographic boundaries determined by 
environmental criteria, the content of 
measures for various regions;

 covering measures to preserve and 
sustainably use the ecosystem and its 
components;

 consideration of the cumulative effect on 
the ecosystem, resources and communities 
of numerous human activities;

 incorporation of scientific, expert, 
traditional and local knowledge;

 promotion at all stages of participation of 
administrations, indigenous peoples, 
business and the entire Arctic population;

 transboundary partnership;
 flexibility and reliance on monitoring and 

scientific research, since both ecosystems 
and human activity are dynamic, and the 
Arctic is undergoing rapid change.

To elaborate on these principles, the Expert 
Group formulated its recommendations to 
develop ecomanagement. They propose, in 
particular: 

 to study the opportunities for the Arctic 
States cooperating to preserve and manage 
areas important biologically, ecologically 
and culturally;

 to develop policies and best practices to 
incorporate traditional knowledge into 
ecomanagement; 

 to support initiatives of the Arctic States in 
co-ecomanagement; 

 to cooperate in the Arctic Council in 
applying and developing environmental 
management for the marine and land 
environment.170

Undoubtedly, the Arctic Council plays the 
leading role in accumulating the practice of 
application and promotion of ecomanagement 
and cooperation of the Arctic States in this sphere. 
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Based on the results of the research, the 
authors of this Report set out below the 
following final findings.

1. The Arctic region can no longer be 
viewed as a marginal object of international 
law against the background of the growing 
role of this region for the Arctic States and 
the entire international community especially 
given the international legal demand for better 
environmental regulation of activities in the 
Arctic with an eye toward preservation of 
its unique ecosystem and natural resources. 
This general background is formed not only 
by planetary climate change, but also by the 
globalization of social transboundary problems 
and introduction of new economic activity in 
the Arctic Ocean and its seas. The dynamics 
of commercial activities development in the 
Arctic, including that of non-regional actors, 
and the legal regulation of such activities 
should meet the biosphere criteria and 
respond to the social interests of the Arctic 
States’ local population, including indigenous 
peoples. This should underlie the Arctic States’ 
policy when coordinating their positions in the 
Arctic Council. This successful international 
mechanism ensures sustainable development 
in the Arctic.

The unique geographical, geopolitical, 
environmental, military, strategic and 
legal significance of the Arctic is widely 
recognised today. Still, documents of States 
and publications of scholars on the status of 
the Arctic, and especially on the legal regime 
of the seabed and superjacent waters of the 
Arctic Ocean, as well as economic and scientific 
activities in these territories, interpret 
applicable law differently. 

At present, the potential of science diplomacy 
and international dialogue of qualified experts 
with official representatives of States represent 
a welcoming boost to help reach agreed 
interpretations of the Arctic Law and Policy of 
the Arctic States. In high demand is scientific 
research on specific Arctic issues prepared 
together with representatives of international 

legal schools of different States and specialists 
in science diplomacy. Such a professional 
dialogue is especially useful for comparison 
of specific international issues in the Arctic 
agenda, on which the declared official positions 
of some Arctic States tend to diverge. In this 
case, a comparative international legal analysis 
of clearly defined national legal positions of 
States may push towards a harmonised and 
sensible international legal concept focussed 
on the search for common interest.

2. Although NATO’s official position (on 
the central role of UNCLOS for the status of 
the Arctic) is supported and theoretically 
substantiated by the majority of international 
lawyers, UNCLOS was viewed at the 3rd UN 
Conference on the Law of the Sea only as its 
source applicable first of all to Pacific, Indian and 
Atlantic oceans. UNCLOS, however, provides a 
“saving clause” on ice-covered areas which is 
applicable to the Arctic Ocean. Accordingly, 
given that one of the five Arctic coastal States 
is not a party to UNCLOS and does not view its 
Part XI as reflecting customary international 
law, this Convention is not the legal key base 
for governance of the Arctic Ocean; rather, it 
is merely one of the treaty sources applicable 
to regulating inter-State relations in this ocean.

3. The delimitation of the Arctic shelf among 
States with opposite or adjacent coasts is an 
independent area of these States’ relations. It 
does not depend on whether any of such States 
has delineated its shelf from the Area through 
the CLCS. Such delineation in the Arctic Ocean, 
given the circumstances noted in this Report, is 
not obligatory for the Arctic States. At the same 
time, UNCLOS does not prohibit its parties 
from so doing. In the general law sense, the 
delimitation of the continental shelf in the High 
North among the Arctic States is possible based 
on customary international law rules, subject 
to the already established treaty practice of 
States on the delimitation of the continental 
shelf beyond 200 nautical miles from the 
baselines. The legality of such treaty practice 
of States has already been confirmed by ITLOS 

CONCLUSION
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in 2012 as noted in this Report. It reinforces 
the ICJ’s 1969 pronouncement of the “most 
fundamental rule” to the effect that a coastal 
State’s rights with respect to continental shelf 
exist ipso facto and ab initio by virtue of its 
sovereignty over the respective land territory; 
these rights of the coastal State do not depend 
on its participation or non-participation in 
UNCLOS or any another international treaty.

4. International law has no grounds for a 
loose interpretation of the powers of a purely 
technical body, the New-York based CLCS. 
UNCLOS does not provide for any “burden 
of proof” for a coastal State with respect to 
any rights to shelf beyond 200 miles off the 
baselines (or “burden of demonstration”) 
before the CLCS. Instead, according to general 
international law, the CLCS has no authority 
to qualify the seabed as a “continental shelf” 
or International Seabed Area. Moreover, this 
Commission is not entitled to interfere into the 
delimitation by the Arctic coastal States of the 
continental shelf between them.

5. The delimitation of the continental shelf 
in the Arctic based on bilateral agreements 
is supported by many researchers of the 
status of the Arctic. At the same time, many 
legal scholars, with a minor exception, do 
not advocate such delimitation under the 
sectoral principle. Some academic works 
propose a switch towards delimitation under 
the equidistance principle or a combination 
of different principles. This appears a most 
promising international legal way to coordinate 
the delimitation lines between the areas of the 
Arctic shelf. 

6. The legal status of the Arctic is not 
traditionally studied as part of the law of the 
sea, but instead in the context of territory in 
international law. Yet the International Code 
for Ships Operating in Polar Waters, adopted 
by the IMO in 2015 and effective from 2017, 
is correctly qualified in international legal 
teachings as the source of the international law 
of the sea. The positive impact of the Polar Code 
is seen in political and legal studies, primarily, in 
harmonization of the rules of safety at sea and 
protection of marine environment in navigating 
polar areas, including the Arctic ones.

Nevertheless, it is the Arctic coastal States 
that, in the eyes of modern international law, 
are mainly responsible for the prevention of 
environmental disasters in those areas of the 
Arctic Ocean and its seas which are under their 
sovereignty and jurisdiction and which are 
primarily ice-covered areas for most of the year. 
This requires verified updates of both Russian 
laws on environmental protection measures in 
the water area of   the Northern Sea Route and 
Canadian laws – on the Northwest Passage, 
as well as the expedient harmonisation of the 
environmental parameters of such legislation 
at a bilateral Russian-Canadian level.

7. The doctrines of environmental security, 
including that of the Arctic Ocean, are varied 
in terms of content and covered objects, and 
the number of models involved. They often 
compete with each other. Sometimes the most 
radical environmental projects contradict not 
only the strategic economic interests of the 
Arctic States, but also applicable universal 
norms of international law, the historically 
established status of the Arctic. In this 
context, for example, projects over a global 
ban on oil and gas activities in the Arctic or 
purchases of products of such activities are 
counterproductive. A more realistic, effective 
way of solving environmental problems in 
the Arctic is to direct States towards regional 
cooperation in transition to “clean” types of 
energy, primarily, its renewable sources based 
on the most reliable scientific data and the 
best available technologies. Only then would 
it be possible to prioritise the interests of the 
Arctic population in sustainable economic 
development with strict observance of special 
environmental requirements in the interests 
of the indigenous peoples of the North and 
other coastal communities of the Arctic coastal 
States. One has to agree with some scholar 
opinions on the feasibility of considering the 
best eco-centric practices and environmental 
technologies in decision-making regarding any 
new economic project in the Arctic, irrespective 
of whether such practices and technologies are 
set by the Arctic or non-Arctic States.

8. In view of the on-going climate change 
in the Arctic, first and foremost, the reduction 
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of the surface area of all-season ice, it is 
reasonable to proceed with clarification – 
first and foremost, at the Arctic Council – of 
the regional international legal rules which 
govern the economic activities in that part of 
the globe. The mechanisms of contemporary 
environmental security in the Arctic Ocean, 
incorporated in laws of some Arctic States, are 

reasonable to improve and harmonise as an 
on-going process. In this regard, the potential 
of the ecosystem approach is promising, in 
its socio-ecological paradigm (“the world 
of ecosystems dominated by man”), whose 
dynamics are defined both by biophysical and 
social processes, including law-making and 
law enforcement. 

Political Map: the Arctic Region
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