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ABSTRACT 

The research paper analyses the concept of legal liberalism as the framework for the 

existence of freedom in modern constitutional states. The genesis of the concept of legal 

liberalism originates from the works of ancient philosophers, who used to create various 

theories of ideal states. However, an in-depth analysis of this issue was carried out by 

great German philosophers Immanuel Kant and Georg Hegel. In Russia, a number of 

prominent scholars, such as Boris Chicherin, Pavel Novgorodtsev and many others, also 

focused on the problem in question.  

The basic maxim of legal liberalism states that freedom should be restricted by law, 

otherwise it will be doomed to disappear from objective reality. This issue is of great 

concern for modern constitutional states, hence there has been a heated debate on the 

scope of freedom and legal rights granted to individuals. This is particularly the case for 

modern Europe from the perspective of concerns, which have arisen due to uncontrolled 

migration. 

The research involves such methods as logical analysis, systematic method, comparative 

legal and exegetical methods. 
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INTRODUCTION 

Freedom is a most important element of human social life, but not the only one. 

Thinking otherwise means joining the radicals who believe in a black-and-white world 

inhabited only by those who support a certain idea and those who oppose it. But the 

spectrum of life is much more diverse, and that is why the fundamental aspects of 

exercising freedom in a constitutional state require scientific and theoretical 

investigation. 

Legal liberalism is understood as freedom limited by law; for these purposes, power, 

law and freedom are treated as elements of equal significance, which are very important 

for the harmonic development of any society. In order to consider properly the 

fundamental provisions of legal liberalism, one should refer to the philosophical legacy 

of ancient thinkers, as well as German philosophers Immanuel Kant and Georg Wilhelm 

Friedrich Hegel. 
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STUDY 

Immanuel Kant's contribution to the study of legal liberalism is truly immense. He 

rightly noted that the notion of freedom is essentially a pure notion of ratio. Pavel 

Ivanovich Novgorodtsev, the well-known Russian legal scholar and the author of one of 

the best works examining Kant's views on the problems of state and law, wrote, “The 

light of reason is the source of the truth” [8. P. 132]. 

Kant was completely convinced that the state, power and law came into existence 

through following the demands of reason. Therefore, a legal status is identical to a 

civilised or reasonable one. Kant himself wrote about it as follows in one of his classical 

works, The Metaphysics of Morals, “The state (civitas) is an association of many people 

submitted to legal laws” [5. P. 344]. The state, as Kant believes, is created by way of 

agreement, and in this way the individuals enter a civil, civilised and reasonable status 

and leave the “wild” one. This changes the nature of individual freedom. But, as Kant 

writes, this change is for the benefit of the individual: “…the individual … completely 

left the wild freedom not based on law in order to regain his or her freedom in full …” 

[5. P. 348]. 

Among the ancient authors who studied the issues related to the development of a just 

state comprising both law and a common goal, one should name the thinkers of ancient 

Greece, especially Aristotle. Long before Kant, he described the said reasonable, 

civilised status in a rather metaphorical manner: “A citizen, we say, is in the same 

relation to the state as a sailor on board of a vessel to the remaining crew. …A safe 

journey is the goal that is sought by all sailors as a whole” [1. P. 95]. 

Following the demands of reason suggests that the individual defeats his or her sensual 

nature and lives solely in the light of ratio. Kant emphasised that it was ratio that forced 

the individual to follow his or her duty [4. P. 470]. The moral law is, in his opinion, one 

of the greatest and eternal mysteries of the world: “Two things fill the mind with ever 

new and increasing admiration and awe, the more often and steadily we reflect upon 

them: the starry heavens above me and the moral law within me” [4. P. 562]. 

Kant formulated the moral law as the famous categorical imperative: “The categorical 

imperative, which in general expresses the only thing that is mandatory, is as follows: 

act only according to a maxim whereby you can, at the same time, will that it should 

become a universal law!” [5. P. 247]. 

Kant’s theoretical concept has a very important practical inference – it is only public 

law that can ensure accord among people in their civil status and to secure the legal 

rights of each individual. The specific feature of public law, as Kant believed, is that it 

in no way suppresses freedom or diminishes individual rights. First of all, public law 

ensures the legal, or civilised, status of individuals [See: 5. P. 342, 343]. 

Foreign researchers have noted that Kant’s philosophy of law is intended to harmonise 

private and public interests in real life: “With respect to virtue in particular, Kant is 

quite clear that the very nature of virtue is to put individuality at the service of 

universality in its fight against particular inclinations” [13. P. 27]. 

The individual attains his or her genuine freedom in a state. Kant wrote that the form of 

government might differ from the original idea of the state. But it does not mean that the 

form should be destroyed. No. In the opinion of that great German philosopher, the 

form should be improved. It is in this specific context that his words about the republic 
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should be understood [See: 5. P. 377]. In this regard, the republic for Kant is far from 

being the urgent demand of life. It is a high ideal that should always be kept in mind. 

Hegel also gave a beautiful answer to reproaches against an imperfect state. The 

summary of his theory is that the imperfection of a government form is by no means a 

reason to abandon it or to cease its use in the process of development of the 

contemporary civilisation. 

Those citizens who obey the law should also participate in the adoption of a 

constitution. In the second section of his work The Conflict of the Faculties – The 

Conflict of the Philosophy Faculty with the Law Faculty – Kant wrote, “The idea of a 

constitution corresponding to the natural human law, namely that those who submit to 

the law should also participate in the law, this idea is the basis of all forms of 

government” [6. P. 108]. 

Novgorodtsev, while pointing to Kant’s great merits in studying moral issues, also 

indicated some drawbacks of his concept. The problem is that Kant’s ethics are 

subjective [See: 8. P. 163]. He all but ignored the social environment and its role in 

supporting individual freedom. Incidentally, well-known Russian lawyer Pavel 

Ivanovich Novgorodtsev noted that one should by no means treat the society as a 

phenomenon suppressing or restraining the individual: “The society should, in its 

purpose, not restrict but extend and replenish the individual” [9. P. 175]. 

But the philosophy of Kant exerted a huge influence upon the research paradigm of 

another German philosopher, Georg Wilhelm Friedrich Hegel. This fact was noted by 

U.S. professor Christopher Yeomans: “In practical philosophy, it is clear that no figure 

is more decisive for Hegel than Kant: Hegel himself claims that Kant first put practical 

philosophy on a solid foundation” [13. P. 11]. 

Here I would like to make a little remark. Sometimes students and even prominent 

scholars can be heard saying sacramental phases to the effect that the philosophy of law 

developed long time ago may prove useless in our time, because it is a too distant past. 

But, as a reply, I would like to cite the opinion of foreign scholars who quite rightly 

emphasise that many of the past problems raised by Hegel in his fundamental works still 

remain unsolved now: “As reflective historians of Hegel’s time, we ought to admire the 

depth of his understanding of his time, taking that term in the narrower sense. In the 

broader sense, however, Hegel defines a set of cultural problems that are still with us 

and to which we do not yet have any clear solutions” [14. P. 310]. 

A distinctive feature of Hegel’s works, as recognised by virtually all scholars, is that his 

text is difficult to understand. U.S. professor Allen Wood, a key expert on the works by 

Kant and Hegel, remarked in this regard, “Hegel’s jargon, especially combined with 

pompous sounding pronouncements of what may be unfamiliar philosophical ideas, 

often leaves us puzzled as to what he is saying” [14. P. 304]. 

The principal idea of Hegel’s philosophy of law is freedom. It is an evident fact. That is 

why I believe that we should not take seriously any allegations regarding Hegel’s 

“etatism” or even ‘totalitarianism”. Hegel’s philosophy of law is much more 

fundamental. And its essence is that Hegel discussed in detail the role of the social 

environment in ensuring the “civilised” freedom of the individual. In his works, he 

raises a number of fundamental problems, which have been relevant throughout human 

history. And current events give us further evidence that the provisions developed by 
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Hegel are quite applicable in our century as well. Essentially, Hegel’s philosophy of 

law, far from contradicting or excluding the legal liberalism of Kant, supplements it 

with fundamental provisions disclosing the role of the social environment. Thus, 

subjective ethics gets its objective extension and content. And this content is of a 

fundamental nature. At the same time, legal liberalism gets a new momentum for its 

development. In essence, Hegel modernises it by eliminating the one-sided nature of 

Kant’s subjective ethics. And legal liberalism only benefits from such modernisation, 

because it acquires quite realistic features. 

In his doctoral thesis, Novgorodtsev indicated that “the civil status being established 

under the auspices of the government is an end to wildness and lawfulness; that is the 

beginning of culture and, together with it, of everything that adorns human life. 

Therefore, we must appreciate the government and law and preserve their foundations” 

[8. P. 208]. The thought of the well-known pre-revolution lawyer is completely clear: 

the state, public government and law are the greatest achievements of civilization, and 

only those people, who do not, and do not want to, understand the demands of practical 

life, negate the fundamental laws of social being and live in the rose castles of sweet 

dreams rather than in the contradictory reality, can abandon them. The supporters of 

“statelessness” often offer banal reasoning to the effect that humankind lived without 

the state or positive law for the most part of its history. But such theories are filled with 

a retrograde poison, whereas the people who offer them style themselves as supporters 

of progress. It is funny and absurd in itself, because, if we extended such reasoning to 

any other elements of our reality, we would have, with the same insane confidence, 

abandon contemporary sanitary equipment, computers, mobile phones, the Internet, and 

automated washing machines … 

Hegel added new content to Kant’s theory. From subjective ethics, he moves on to 

objective morality. The doctrine of free will is in the centre of Hegel’s philosophy of 

law. He stressed that will contained several elements: 

• complete uncertainty;

• a move to determination;

• the ability to freely switch between certainty and uncertainty, and vice versa.

Therefore, as Hegel concludes, “law lies in the fact that the present being in general is 

the present being of free will. Therefore, law in general is freedom as an idea” [3. P. 89]. 

The understanding of law as the idea of freedom became for Hegel the foundation of his 

law philosophy concept. Life in society becomes the environment where personal 

freedom develops. In the implementation of the public interest, no suppression of the 

private interest occurs. On the contrary, the private interest gets real support [See: 8. P. 

333]. The state harmonises private aspirations by focusing them on a supreme goal. 

In his concept, Hegel identifies three stages of freedom evolution – morality, law and 

ethics. In Hegel’s scheme, morality and law transform into ethics at a higher level. 

Public power and positive law allow the abstract good to manifest itself and become an 

objective phenomenon in real life [See: 3. P. 199]. 

Therefore, ethics embody the idea of freedom in objective reality. Hegel makes the 

accurate conclusion that the duties of an individual ensure the exercise of his or her 

rights rather than limit his or her freedom. In fact, there is no paradox in the seemingly 
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paradoxical nature of this proposition. Hegel demonstrates us the dialectical unity of 

individual rights and duties. For example, he wrote in his Philosophy of Law, “In his 

duty, the individual liberates himself for substantial freedom. …The duty is a limitation 

not on freedom, but on its abstraction, i.e. non-freedom: it is the achievement of 

essence, the acquisition of affirmative freedom” [3. P. 203]. 

Boris Nikolayevich Chicherin, the well-known Russian law scholar, wrote along the 

same line: “Freedom is not comprised solely of the acquisition or expansion of rights. A 

human enjoys rights only because he or she bears duties and, vice versa, he or she may 

be requested to perform duties only because he or she has rights. These principles are 

inseparable” [12. P. 155]. 

Here I would like to make a little remark. The fundamental development of the essence 

of the state and law by Hegel has been provoking a vast array of criticism, mainly from 

Western scholars. It should be noted that Hegel has been accused of “totalitarianism” or 

other sins. But, in my opinion, a very apt reply to the critics of Hegel was given by 

Academician Vladik Sumbatovich Nersesyants in his brilliant work Hegel’s Philosophy 

of Law: “According to the logic of the liberal critics, it turns out that Hegel praises all 

negative things that are associated with the state in their extremely negative perception. 

Remarkably, those critics of Hegel’s idea of the state are themselves supporters of the 

rule-of-law state. At the same time, they leave in shadow or simply do not realise the 

following key circumstance: to the extent that those critics treat the state as a necessary 

(and desirable) form for the establishment, implementation and protection of freedom 

and law, they are Hegelians, who mislead themselves by a different verbal description 

of what Hegel called the idea of the state. These critics poorly understand not only 

Hegel, but themselves as well” [7. P. 278]. 

Positive law, as Hegel believed, provides “genuine certainty” for law in general [See: 3. 

P. 247]. A “real” state is described by Hegel as a reasonable entity, and the supreme

duty of people in this context is to be in such a state. According to Hegel, it is within the

state that freedom is materialised and becomes real, and the rights of individuals are

supported in full. Thus, the goals of reason are attained.

A most important point that should be kept in mind is that both the particular interest 

and the common one exist in dialectical unity. No particular, personal interest can be 

implemented apart from the universal interest. And, visa versa, no public, common 

interest can be implemented without the implementation of the private, particular 

interest. 

It should be underlined that the spirit of revolution is foreign to legal liberalism. 

Genuine liberals, unlike those radicals who sometimes act under the guise of this 

political and legal doctrine, by no means favour a week state or law that has no effect on 

social relations. The reason it quite simple – if the government is weak, it is impossible 

to build a rule-of-law state, which is one of the key values in the liberal theory. 

Unfortunately, in our days, as well as more than a century ago, liberalism is used, first 

of all, by destroyers of the state and legal order. 

In this connection, I would like to discuss certain attacks on liberal doctrine alleging 

that it does not meet the current requirements of the society. Politicians, publicists and 

ordinary people may tell you about the “harmful nature” of liberalism. Unfortunately, 

liberalism is often understood as a sort of radicalism covered by the liberal idea. But 

these concepts are not identical at all, and the liberal idea itself, the idea of freedom, 
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cannot be discredited. As Spanish philosopher Ortega y Gasset aptly put it, “No matter 

how just the criticism of liberalism is, its inherent rightness is invincible, because it is 

not a theoretical, scholarly or speculative rightness, but the rightness of a quite different 

and decisive nature, i.e. the rightness of fate” [10. P. 95]. 

Therefore, it should be stressed that legal liberalism suggests the limitation of freedom. 

But this limitation occurs solely in legal forms. 

The problems of legal liberalism were also discussed in his studies by one of the most 

prominent representatives of the Russian law school, Moscow University professor 

Boris Nikolayevich Chicherin. He noted that the existence of freedom was just 

unthinkable without some other social elements, primarily a strong power. If there is no 

strong power, the result is the paradox of freedom, which had been described by the 

great Plato in his classical work, The Republic, and so accurately formulated by Karl 

Popper. Popper wrote that this problem “we have called the paradox of freedom. 

Freedom cancels itself, unless it is limited (my emphasis – V.B.). An unlimited freedom 

means that a strong person is free to intimidate a weaker one and to take freedom from 

him or her. That is why we demand such limitation of freedom by the state whereby the 

freedom of each person is protected by law. Nobody should live at the mercy of others, 

all should have the right to protection by the state” [11. P. 145]. 

By the way, developed Western countries can serve as a good example for Russia in this 

regard: “In the West, the ideology of liberalism works in harmony with the ideology of 

democracy – the power of the whole” [2. P. 151]. 

It should also be noted that a reasonable use of the ideas of legal liberalism could have 

prevented the Great Russian Revolution. However, these ideas remained unused in the 

practice of state-building. Unfortunately, public opinion overcame the science of public 

law. And that “victory” resulted in the actual defeat of the whole society and the 

immense suffering of the whole people, regardless of estates or ranks. The new 

government, without any “idiotic red tape” (Lenin’s expression – V.B.), would shoot to 

death generals and privates, school students and professors, prominent statesmen and 

obscure, uneducated workers and peasants … 

Quite evidently, that occurred, because the fundamental theoretical conclusions, at 

which Russian liberals, the supporters of legal liberalism, had arrived, were totally 

ignored. 

CONCLUSION 

In the conclusion of my report, I would like to emphasise that philosophical, scholarly 

and theoretical investigation into legal liberalism bears great significance for the 

existence of the contemporary state. 

In his or her legal/civil status, the individual receives guarantees of respect for his or her 

own rights. The rights of the human and citizen will be guaranteed and protected from 

violation by the public power, which should have influence to the extent necessary for 

this purpose. In the concept of legal liberalism, the rights and duties of individuals are 

viewed in dialectical unity – the rights exist only if the duties exist. The particular 

interest and the common interest are in dialectical unity as well. No personal interest 

can be implemented without the universal one, and vice versa. 

258



Section Law. Roman Law 

 

In the concept of legal liberalism, a weak power is evaluated very negatively, because 

such “power” cannot build a rule-of-law, democratic state where the rights of the human 

and citizen are strongly guaranteed. On the contrary, the weakness of the government 

can lead to the “cancellation” of freedom and human rights and the disintegration of the 

country. 

The ideas of legal liberalism are extremely relevant for contemporary constitutional 

states facing new challenges – international terrorism, uncontrolled migration etc. The 

observance of citizens’ rights must become the principal objective of government in 

such states. 

A reasonable use of legal liberalism can prevent social revolutions. 

Today’s critics of liberal theory not always identify situations where the liberal banner 

is used by radical politicians as a cover. Such substitution of radicalism for liberalism 

was characteristic of Russian history in the previous centuries. However, this problem is 

still unresolved as well. 
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