
Legal Liberalism and the Digital Economy:
Boundaries of Freedom in a New Era

Vladimir E. Berezko(&)

Moscow State Institute of International Relations MGIMO, Moscow, Russia
vberezko@yandex.ru

Abstract. Introduction: The ideology of legal liberalism presumes the restric-
tion of liberty by law. In the context of building a competitive country, this task
gets a special urgency. The key question is the preservation of justice in society
as a foundation of law and a constitutional state. Restriction of freedom is
viewed not in a negative sense, as its infringement, but in a positive sense, as
protection of freedom of each individual. Establishing the boundaries between
the rights of individuals by the means of law is the main purpose of restricting
freedom. Therefore, the most consistent solution of this problem is possible only
from the side of public authorities, the state authorities.
In this respect, the aim of the study was to identify the essential aspects of

restricting freedom in a constitutional state in the conditions of development of
the digital economy.
Methodology and research methods: In the course of the study, methods of

the systematic method, the method of comparative law, exegetics, hermeneutics
and logical analysis were used.
Findings: The analysis justifies the importance of legal liberalism for the

normal functioning of the constitutional state. Restricting freedom in legal forms
in the development of the digital economy does not lose its relevance, but allows
overcoming a number of new challenges posed by the digitalization of society.
In particular, this includes countering the placement of illegal content on the
Internet and social networks.
Originality/value: The study also established that the ideas of legal liberalism

contribute to the functioning of a modern, competitive state and lead to its
prosperity. Restricting freedom by the law in the digital economy not only
remains relevant, but also helps to overcome a number of new challenges posed
by the digitalization of society. On the contrary, the need for such restrictions in
the context of the digital economy will increase. But this is not a sign of
abandoning freedom as such, but of protecting it with the help of law and public
authority.
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1 Introduction

The ideology of legal liberalism implies more than just a restriction of freedom. This
restriction is performed only within the legal framework for the sake of the existence of
freedom itself. The well-known French lawyer Maurice Orioux, studying this issue,
was deeply convinced that the state was created not for the suppression of freedom, but
for the triumph of the latter (Hauriou 1929).

And in the process of development of the digital economy, the legal restriction of
freedom does not lose its relevance, but also acquires a completely new meaning for
building a competitive state facing new and complex challenges.

2 Materials and Method

In this study, the systematic method, the methods of comparative law and logical
analysis, as well as the methods of exegetics and hermeneutics were used.

3 Results

The state organization serves as a solid foundation, the basis for the personal freedom.
Achieving the harmony necessary for the stable and progressive development of
society is possible only through a reasonable combination of freedom and power.

The protection of the personal rights and liberties is the most important task and
main goal of state policy. Expansion of the spiritual and material well-being of the
society is inconceivable without freedom and strong power, ensuring it. Legal liber-
alism assumes that the development of freedom does not imply the “underdevelop-
ment” of the state. This is an objective, fundamental law of being in power.

In a number of works there is a fairly common opinion about some “historical”
roots of “unfreedom” in Russia. The era of John the Terrible is often used to
demonstrate the “unfree” Russia. Actually, as many contemporary researchers rightly
point out, the reality – compared, for example, with England of that time – was quite
different (Kozhinov 2014).

It should be emphasized that the opposition between freedom and law leads to
certain practical conclusions of a radical-liberal nature. Or rather, radical judgments.
This simply clouds the real nature of the modern state. Moreover, it makes it possible to
blame ordinary citizens for all the troubles resulting from illiterate governance.

Alan Morton Dershowitz, a well-known American lawyer, emphasized that the life
of modern states faces such challenges when the law may come into conflict with the
order maintenance. It would seem to be a paradox, but modern life and examples of
recent violent crimes committed by migrants in Western Europe fully confirm this
thesis. Here is what the famous American lawyer wrote about it: “Law” and “order”
may not always be perfectly compatible. Complying with the law may make it more
difficult to maintain order, especially against terrorists who do not care about law and
whose goal is disorder (Dershowitz 2002).
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By the way, it should be noted that long before Dershowitz, Napoleon came to the
same conclusion. The campaign against gang violence in France was uncompromising
and, one might say, extremely cruel – not only the gangsters themselves but also their
numerous accomplices were executed (Tarle 2008). Many scholars, both the greatest
minds of the past and contemporary lawyers, have been debating how to find an
acceptable measure of freedom, a reasonable combination of freedom and power
(Atamanchuk 2010).

Radical liberals often make hasty judgments in their efforts to make the concept of
freedom absolute. For example, it is proposed to minimize the authority of the state
executive branch. These radicals see the weakening of power as the way to freedom.
But this is a logical misconception. Tocqueville even remarked that a government with
no power is absolutely meaningless (Tocqueville 1994).

In times of crisis, management of the state requires special measures. This inevi-
tably leads to the restriction of existing freedoms. In this regard, Maurice Hauriou
noted that restrictions on rights in such a situation could become simply inevitable,
since the issue of the survival of the nation and state. I would like to emphasize that it is
not about the power itself, but the state, understood as a trinity of territory, population
and power (Hauriou 1929).

In fact, the degree of power concentration does not depend on the form of gov-
ernment. The power can be oppressive under the republic, and rather soft under the
monarchy. Compare the degree of concentration of power that Stalin had with, for
example, Alexander the Second’s, who was the target of the terrorists.

This was partially confirmed by the famous poet Maximilian Voloshin in his speech
“Crucified Russia”: “Under the monarchy, Russia enjoyed a freedom of private life that
none of the European countries knew of” (Voloshin 1992).

In fact, the liberal idea did not cause any fundamental contradictions in the life of
Russian society at all. Boris Nikolaevich Chicherin once wrote about it (Chicherin
2010).

According to Viktor Leontovich, the author of a very interesting work on the
history of liberalism in Russia, the fundamental problem of finding a reasonable
combination of power and freedom among intellectuals began to resemble a radical
doctrine, gained almost sacred status and became no longer a scientific problem, but a
faith. Leontovich saw the reason for this in the purely abstract approach to the practical
constitutional problems (Leontovich 1995).

And if the people of action professed conservative liberalism, then, as Leontovich
writes, at aristocratic banquets more often the radical views prevailed, which have
nothing to do with real liberalism (Leontovich 1995). Except, perhaps, for the use of the
magical word “freedom”. Leontovich ironically wrote about this perception of the liberal
idea, emphasizing the most common “inability to distinguish between the conservative
liberalism of the Zemstvo and the political radicalism of the ‘banqueting’ organizers”.

Discussing the introduction of constitutional monarchy in Russia at the beginning
of the XX century, Leontovich very accurately noted the essence of the radical per-
ception of the liberal idea, which in the name of freedom denies all the other elements
necessary for the harmonious development of society, namely, power, law and order.
Unfortunately, under the reign of Nicholas II in imperial Russia, the authorities did not
fully understand this (Leontovich 1995).

Legal Liberalism and the Digital Economy 451



But the development of only one social element leads to the fact that the most
important element of the state – the power – disappears from the general palette, which
leads to public cataclysms.

The main idea of law in a constitutional state, according to Maurice Hauriou, is,
without a doubt, the establishment of justice in human communication (Hauriou 1929).

In turn, the law requires obedience. If the law is not respected, the enforcement
mechanism is activated. By the way, this is the ratio of legal responsibility. Hegel noted
in this regard that legal responsibility is fair, because it is already established in the
offense itself (Hegel 1990).

In this regard the great Russian philosopher Ivan Alexandrovich Ilyin pointed out
that law enforcement is conditioned by the need to confront evil and protect the Good
(Il’yn 1993).

The protection of law as a “minimum of the good” is of particular relevance in
contemporary information society. The state and law here face new challenges and they
are in the need for timely modernization. Valery Dmitrievich Zorkin, the President of
the Constitutional Court, stressed in his article dedicated to the new legal challenges in
the digital age, that “just as traffic rules designed to regulate horseback riding have been
replaced by traffic rules, the rules of air travel and space flights continue to give rise to a
new right – the “right of the second modern”, which regulates economic, political and
social relations in the context of the world of numbers, big data, robots and artificial
intelligence” (Zorkin 2018).

But this process does not eliminate the fundamentals of the state and law at all. It is
not only premature, but also scientifically incorrect to talk about their disappearance
and “erasure”.

First, because the need for legal regulation of new social relations is not only not
disappearing, but also increasing significantly. And the question of the balance of
freedom and power, the law does not lose its relevance in the digital economy.

Modern scientists are actively studying the specifics of the digitalization impact on
law and public administration (Inshakova 2018; Kamolov 2017; Ponkin 2019). The
authors have rightly noted certain confusion in terminology (Ponkin 2019).

Some scientists also talk about the new industrialization era of the Russian econ-
omy (Inshakova 2019).

The digital era has brought to life new digital rights (Zorkin 2018). Professor
Zorkin defines them as “people’s rights to access, use, create and publish digital works,
to access and use computers and other electronic devices, as well as communication
networks, in particular the Internet” (Zorkin 2018).

In this regard, the main task of the modern state is to ensure the constitutional and
legal security of the individual (Zorkin 2018).

Professor Zorkin is convinced that the most important step in this direction can be
the adoption of the Information Code, which systematizes information legislation and
eliminates existing contradictions (Zorkin 2018).

By the way, the problem of the lack of proper legal regulation in this area is global
(Ponkin 2018).

And even in the digital age, freedom restrictions for the sake of protecting freedom
itself cannot be avoided. The Chairman of the Constitutional Court stressed that “an
urgent problem in the relationship between a n individual and the authorities in the
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digital society is the definition of possible limitations of digital rights by federal law,
including the permissible limits of control over the information environment by law
enforcement services in order to ensure effective protection of society from cyber-
crimes” (Zorkin 2018).

The starting point for legal regulation of the digital economy is, of course, the
Constitution of the Russian Federation and constitutional norms. Perhaps the term
“digital economy” should be included in the Constitution. The Chairman of the
Constitutional Court of the Russian Federation Valery Dmitrievich Zorkin emphasized
that “the degree of development of the digital reality, it should ultimately fall under the
scope of the Constitution as a normative act having the highest legal force in the
Russian legal system” (Zorkin 2018).

At the same time, it is necessary to find a reasonable balance between freedom and
law (Zorkin 2018).

Other researchers also call the issue of ensuring human rights and freedoms in the
information society “the most pressing” (Morkhat 2018). In fact, the human right to the
protection of privacy and private information occupies a special place among these.

The digital economy must also allow for strong digital control. More specifically,
companies producing food, pharmaceuticals and other goods and services that have a
direct impact on human life and health should be under the special state control. From
my point of view, serious digital control is also needed over private medical clinics.
The President of the Constitutional Court noted that “a united cyber-control system
should be in place in the country, where every company that can affect people should
be constantly monitored at the federal and regional levels” (Zorkin 2018).

In fact, it is all the same use of coercion to protect freedom, to secure the prisoner
for the sake of higher good, which is the most important duty of the state authorities. As
Vladimir Soloviev noted precisely and succinctly, this right is the minimum good, that
everyone is obliged to adhere to by law (Solovyev 1999).

But the relationship between power and freedom requires an exact definition of the
boundaries between personal and state rights. The definition of this balance should not
lead to the false assumption that these elements are in opposition. From the scientific
point of view, it is incorrect, and from the point of view of practical management of the
state, it leads to the destruction of the whole state building, under the ruins of which the
freedom, put on a pedestal by different radicals, also inevitably dies.

The opposition between power and freedom, as Professor Korkunov rightly noted,
is one of the greatest misconceptions of legal science: “Not in all cases the restriction of
state intervention is beneficial to personal freedom, and the expansion of the scope of
action of states does not necessarily act as a new restriction of individual autonomy”
(Korkunov 1909). And today’s legal scholars rightly point out that one should not
oppose power and society in the style of classical, “old” liberalism (Atamanchuk 2012).

Lack of understanding of the essential role of the government in the organization of
“general affairs”, disregard for other public elements, and often complete ignorance of
them leads Russian liberals to a gap between reality and perception, to radicalism, in
the depths of which freedom itself disappears. This ignorance of the obvious by the
Russian scholars and the replacement of the fundamental content with a vibrant form
were very clearly expressed by Boris Nikolaevich Chicherin (Chicherin 2002).
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There’s an interesting remark from Maurice Hauriou about civil liberties. He
believed that they could exist in the “kingdom of the good tyrant” (Hauriou 1929).

On the other hand, if we continue Maurice Hauriou’s thought, it would actually
make sense. In the epilogue of the epic “War and Peace” Leo Tolstoy describes how
one of the heroes brilliantly managed his own estate and men from neighboring estates
came to him and asked to buy them. They were primarily concerned with economic
well-being rather than civil rights. This once again emphasizes the axiom of state-
building and state policy, which calls for the unity of political declarations and their
economic support with certain resources. In other words, freedom and poverty are
incompatible. The declaration of a right does not yet mean its actual implementation
and realization. This requires adequate economic resources.

Alan Morton Derschowitz, a famous American lawyer, once wrote that positive
legislation should be changed in order to solve the problems that are relevant for the
survival of society - this also applies to the problem of international terrorism and the
problem of preserving the family as the basis for the existence of any society. Der-
schowitz cites in his brilliant book “Why Terrorism Works” the words of another
lawyer, which undoubtedly remain relevant at all times: “The Constitution is not a
suicide pact,” Justice Robert Jackson once observed (Derschowitz 2002).

In other words, if the Constitution grants all people numerous rights, it does not
mean that the constitutional state should not protect the basic natural right of all people
– the right to life – by all available means (and even invaluable within the framework of
the Constitution).

In this regard, the topic of combating illegal content on the Internet is very relevant.
Professor Zorkin noted in this regard “without violating the constitutional rights of
citizens, it is necessary to strengthen control over cyberspace and immediately respond
to the emergence of various types of “death groups”, other similar communities that
call for violence and spread the ideology of the criminal world. A so-called “Darknet”
which now actively sells drugs and weapons, as well as provides recruits for terrorist
organizations, must be under special control of law enforcement agencies” (Zorkin
2018).

A reasonable combination of freedom and power, freedom and law in a constitu-
tional state inevitably dictates a scientific understanding of the limits of state inter-
ference in the economy. Including the digital one.

Above all, it is necessary to note the following - it is important to abandon, once
and for all, the absolutely inappropriate opposition to the market economy and socialist
teachings. The fact that socialists criticize capitalism for striving for the realization of a
purely private interest does not overshadow the useful functions of a market economy
for society.

The essential task is to bring them into a balanced combination. Let me remind
myself of the rough but well-known dilemma – what is better for the people – having
freedom or having meat on the supermarket shelves? In my opinion, there can be no
real freedom without having meat in the fridge and on the shop shelves. If there is no
food, any thoughts of the Bolshoi Theatre are replaced by the image of it. And there can
be no range of food products on the shelves of shops without proper freedom, in the
economic area particularly.
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The leading contemporary state scholars rightly argue that the “pure” market,
whose ideas stem from the “old”, classical liberalism with its actual denial of the state
and its role in the life of society, is simply unable to perform its tasks in the modern
world. And not because it is bad. It is simply because a reasonable combination of
private and public interest in the economic field is a pressing need of the entire society.
It does not matter where this society is located geographically – in Africa or Western
Europe. Moreover, in the modern world the migration flows are already changing the
face of old Europe in the national and civilizational sense (Engibaryan 2017).

The reason for this is that the market always strives to satisfy the private interest.
But the society also assumes that the public interest is also present, which should be
protected by the state authorities.

The next issue is the digital economy, like any other economy, will not be able to
develop if there is no stable development of the state and society. And that is why the
state power is obliged to resist the spirit of revolution, the spirit of denial of the state
and law.

And in this regard, it is worth adding that the state and law are the greatest
achievements of human civilization. Attempts to “cancel” them are naive and scien-
tifically incorrect. These attempts are built on the crumbling foundation of rosy dreams
of “powerless” governance, which are quickly gone with the harsh winds of political
storms.

In fact, it should be noted that revolutionary governments are detached from the
real world. And then, the people, not the delusional dreamers, pay a great price for it.
Including in a special currency – its own blood.

Maurice Orioux believed that there is only one way to avoid extremes – to cultivate
a proper understanding of freedom (Hauriou 1929).

By the way, Pyotr Bernhardovich Struve has made a clear and resounding state-
ment about the great danger of scientifically incorrect understanding of the state, which
arises for the whole society. It first saw the light in the famous collection of “Vekhi”
(Milestones), published in 1909 after the first Russian revolution. But, I believe, the
words of Struve are still relevant today – in the XXI century. Thus, he wrote: “The
ideal form of the Russian intelligentsia is its detachment, its alienation from the state
and hostility to it” (Struve 2007).

The main task of the state and the right sanctioned by the state authorities is to
establish a fair, legal order in which everyone is guaranteed to have “to each his own”.
This balance, wrote Hauriou, is the most powerful foundation of public law (Hauriou
1929).

The law and the state are realized by the government institutions. Institutional-
ization and organization implies protection of the right in special legal form. It is the
presence of a procedure and the regulation of procedural norms that will make it
possible to exercise good stae administration (Kazantsev 2001).

If there are no legal forms of realization of the law, the law itself disappears. Only
due to legal procedures the law is objectified in real life (Kazantsev 2001).

Discussing the reasonable balance between power and freedom in the digital
economy, it should be emphasized that the boundary between power and freedom may
vary depending on the circumstances in which the state finds itself. This issue is
particularly acute in times of crisis. It should be noted that this issue was developed in
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detail by the well-known pre-revolutionary lawyer Boris Nikolaevich Chicherin. In his
work “On People’s Representation,” he wrote: “The power must be stronger, and
freedom must be less, the more disparate and opposite the social elements are” (Chi-
cherin 1899). Otherwise, there’s no way to deal with the turmoil…

The organization is also a fundamental condition for the existence of freedom itself.
Without organization, democracy and freedom degenerate into revolutionary and
destructive elements. In other words, democracy degenerates into ochlocracy. And the
power of the crowd makes it impossible for the freedom to manifest itself in reality. In
this case, it remains a good wish, an “abstract good”, “we tried our best”, but not as a
tangible benefit for the citizens of the state as a trinity of territory, population and
power (Hauriou 1929).

Maurice Hauriou noted that the absence of organization means a return to the herd
state (Hauriou 1929).

According to Maurice Hauriou, any form of organization is always preferable to its
absence. Even in the most egregious case, he has described: “Even if the organization
was limited to the organization of a gang armed for war, robbery and prey, the internal
social order of this gang would still be higher than the internal order of the human
herd…” (Hauriou 1929).

At the same time, the social organization always opposes the revolutionary spirit.
The reason is simple. Revolution always destroys the organization. But then a new
organization is created, a new state is built. And often the builders of this state are
called reactionaries for some reason. Although, of course, they cannot be revolution-
aries by definition. At least because they obey the fundamental, objective laws of
power and the needs of any society in solving public affairs. But it is obvious that in
reality there is a restoration of public power, the establishment of legal order, which
was destroyed during the revolutionary storm.

The implementation of the digital economy program in Russia definitely requires
thoughtful and meticulous work. It may sound a little trivial, but I remember Professor
Kazantsev’s ironic remark about the desire of certain historical characters to change the
country at once. It does not matter if it is about building a communist society, or about
establishing market relations. All these impulses in recent Russian history are united by
a completely drastic approach – to do everything promptly and at once. But the result is
a… “carnival” (Kazantsev 2001).

At the same time, the population, which by the will of not so much fate as these
historical personalities gets to such a carnival, cannot have fun on it. As a rule, the
situation is exactly the opposite. Carnival turns into a “feast” of sadness and often
grief….

It is obvious that negative conceptions of the state are not able to ensure stable
development, achievement of the common good, and, consequently, the real legal state,
the state of justice. In particular, it is impossible to build an effective digital economy
with a negative state concept.

And in order to avoid such repetitions, it is necessary to consider the concepts of
“state” and “law” as valuable phenomena, independent of ideology. In my opinion,
Professor Kazantsev was very precise in this regard. Thus, he wrote on this occasion:
“In the most general sense, the positive theory of public law is the theory of a positive
legal vision and interpretation of state law. This is precisely the positive view that

456 V. E. Berezko



approves, proclaims and researches the state as a positive value and the highest legal
achievement of civil society development in its activity” (Kazantsev 2001).

4 Conclusion

It should be emphasized that an individual’s full implementation of his or her rights is
possible only within a legal and civil framework, when the public authorities guarantee
these rights by force of coercion. The state and the right are the greatest achievements
of a human civilization as the humanity transfers from a wild state to a legal one. The
opposition between freedom and law is a consequence of their radical, one-sided
perception.

For the normal functioning of the state, it is necessary to have appropriate insti-
tutions and organization.

Only a positive state theory is able to indicate the path of consistent, stable
development of the country. The lack of attention to the theoretical problems of the
state and law leads to various failures in the field of public administration.

The fight against the Darknet should become the most important task of law
enforcement agencies.

The digital economy also implies the introduction of cyber-control over the pro-
duction of goods and services that are most important for people. And most of all –
food products, medicine and medical services.
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